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BRIEF OF THE APPELLANT 


I 

JURISDICTIONAL STATEMENT 

This is an appeal from a decision (Joint Appendix, page 
31) rendered on June 23, 1947, by the Federal Communica¬ 
tions Commission denying the application of appellant, 
Easton Publishing Company, for a permit to construct a 
new standard broadcasting station to operate unlimited 
time with 250 watts power on 1230 kilocycles in Easton, 
Pennsylvania. The Commission’s final order (Appx. 59), 
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Commissioner Jones dissenting, was entered on March 25, 
1948, denying appellant’s petition for a rehearing (Appx. 
48). Notice of appeal (Appx. 1) was filed on April 13,1948, 
pursuant to Section 402 (b) (1) of the Communications 
Act of 1934, 48 Stat. 926, 47 USCA §402 (b) (1). 

n 

QUESTIONS PRESENTED 

The sole questions involved concern the proper applica¬ 
tion of Section 307 (b) of the Communications Act to the 
facts in this case. These questions are— 

1. Whether the Commission is required to make specific, 
unambiguous, and complete findings of basic facts to sup¬ 
port its conclusion of greater need for additional radio 
service in one community than in another when purporting 
to satisfy the equitable-distribution requirement of Sec¬ 
tion 307 (b) of the Communications Act. 

2. Whether the Commission must consider the radio ser¬ 
vice available in the community involved from frequency 
modulation (FM) broadcast stations as well as from stand¬ 
ard (AM—amplitude modulation) broadcast stations in 
carrying out the requirement of Section 307 (b) of the 
Communications Act for the equitable distribution of radio 
service. 

Ill 

STATEMENT OF THE CASE 

Tlte appellant, Easton Publishing Company, publishes 
the Easton Express, a daily newspaper, in Easton, Pennsyl¬ 
vania. (Appx. 35.) Its application here involved for an 
unlimited-time standard broadcast station to be operated in 
Easton with 250 watts power on 1230 kilocycles was desig¬ 
nated for hearing by the Federal Communications Commis¬ 
sion. In May, 1946, it was heard before an officer desig¬ 
nated by the Commission in consolidation with three sub- 
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sequently filed applications, namely, those of Allentown 
Broadcasting Corporation and Steel City Broadcasting 
Company which sought similar facilities in Allentown, 
Pennsylvania, and Associated Broadcasters, Inc., which 
sought to change the 1400-kilocycle frequency of its existing 
station WEST in Easton to that specified by the appellant 
and the aforementioned other applicants. (Appx. 31.) 

On April 28, 1947, the Commission adopted a Proposed 
Decision (Appx. 13) wherein it proposed to grant the ap¬ 
plication of the Allentown Broadcasting Corporation for a 
new station in Allentown and to deny the other applica¬ 
tions, including that of appellant for a new station in 
Easton, 14 miles distant. Appellant filed its exceptions, 
brief, and request for oral argument directed thereto, and 
oral argument was held on June 13, 1947. (Appx. 15.) 

On June 23, 1947, the Commission released its final De¬ 
cision (Appx. 31) denying the application of appellant and 
otherwise substantially affirming its Proposed Decision, 
making only minor changes therein. 

In denying appellant’s application for Easton and grant¬ 
ing that of Allentown Broadcasting Corporation for Allen¬ 
town, the Commission made no comparison between the 
two applicants. Indeed, the only comparison made be¬ 
tween applicants was that between Allentown Broadcasting 
Corporation and Steel City Broadcasting Company, each 
requesting the same facilities for Allentown. (Appx. 47.) 
The sole reason for the denial of appellant’s application, 
together with that of Associated Broadcasters for a change 
in facilities in Easton, is found in the following language 
(Appx. 46): 

“. . . Upon consideration of the size of the two 
cities, the existing facilities of each and the amount 
of radio service available to each, we conclude that 
Allentown is in greater need of another radio station 
than Easton; that its need for another radio station is 
greater than Easton’s need for extended service from 
its existing station, WEST; and that the purposes of 
Section 307 (b) of the Communications Act would be 
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better served by a grant to one of the Allentown ap¬ 
plicants than by a grant to either of the Easton appli¬ 
cants.’ ’ 

The Commission’s decision denying appellant’s application 
and granting that of the Allentown Broadcasting Corpora¬ 
tion was, therefore, not based upon the relative merits of 
the two applications but upon the alleged need for addi¬ 
tional service in Allentown as against Easton. 

Inasmuch as the decision herein is based entirely upon 
the requirement of Section 307 (b) of the Communications 
Act that radio service be equitably distributed among the 
various States and communities, it is not important to dis¬ 
cuss the merits of individual applicants, but only the needs 
of the communities involved. To that end, the Commis¬ 
sion, at appellant’s insistence not only in its exceptions and 
brief, but also during the oral argument and in its petition 
for rehearing, at last recognized, in the final Order (Appx. 
59), that the solidly built-up Easton community is com¬ 
prised of Easton and the contiguous incorporated towns 
of Wilson, West Easton, Alpha, and Phillipsburg, making 
a total population of 63,580.* Similarly, the Allentown 
community is considered to be made up of Allentown, Beth¬ 
lehem, and the surrounding towns of Hellertown, Fountain- 
Hill, Emmaus, and Freemansburg, with a combined popula¬ 
tion of 172,688. 1 (Appx. 60-61.) Thus, the population 

1 The original record (pages 257-258; certified transcript, pp. 
767-768) shows the total figure of 63,580 for the “solidly built-up 
Easton community” as composed of Easton and the contiguous 
towns above mentioned, all within a radius of not more than 2 y 2 
miles. However, the total of 172,688 for the Allentown community 
is found nowhere in the original record, but only in the Commis¬ 
sion’s Memorandum Opinion and Order (Appx. 61) which was 
based upon the approximate census references of the Allentown 
Broadcasting Corporation’s counsel during the oral argument and 
the official notice which the chairman of the Commission indi¬ 
cated (Appx. 30) would be taken of the U. S. Census. At no place 
in the original record or during the oral argument was it shown 
that the so-called “surrounding communities” (Appx. 60) con- 
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ratio between the two communities is approximately 1.0 
to 2.7. 

Although of much less importance than the populations 
involved, it may be noted that, according to the 1939 U. S. 
Census of Business, the annual retail sales of the Easton 
community are $26,626,000, while those of the Allentown 
community are $70,346,000. (Appx. 19-20, 23.) This is a 
ratio of 1.0 to less than 2.7, or about the same as the popu¬ 
lation ratio between the two communities. 

When the Commission issued its final Decision on June 
23, 1947, it made no mention of any radio service except 
that rendered by AM (amplitude modulation, or standard) 
broadcast stations. However, six FM (frequency modula¬ 
tion) broadcast stations, including two Class A 2 and four 
Class B, a were already in operation or authorized within 
the Allentown-Bethlehem-Easton Metropolitan Area in ad¬ 
dition to four AM stations. And by the time the Commis¬ 
sion issued its final Order on March 25, 1948, denying 
appellant’s petition for rehearing it had proposed to grant 


stituted a solidly built-up area comparable to the Easton com¬ 
munity. In fact, it was asserted at the oral argument that three 
or four of these surrounding communities were not contiguous to 
Allentown. (Appx. 31.) 

2 A Class A station is defined by Commission Rule 3.203 as one 
which operates on a Class A channel and is designed to render 
service primarily to a community or to a city or town other than a 
principal city of an area, and the surrounding rural area. It is 
limited to an effective radiated power of 1,000 watts. (All FM li¬ 
censes are for unlimited time. Rule 3.261.) 

3 A Class B station is defined by Commission Rule 3.204 as one 
which operates on a Class B channel and is designed to render 
service primarily to a metropolitan district or principal city and 
the surrounding rural area, or to rural areas removed from large 
centers of population. Depending on the area where it is licensed, 
a Class B station must operate with a minimum effective radiated 
power of from 2,000 to 10,000 watts.. (All FM licenses are for un¬ 
limited time. Rule 3.261.) 
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still another AM station in Allentown. 4 The radio facilities 
authorized or in actual operation in the area at that time 
may best be shown thus: 


Area 

AM Stations 

FM Stations 

EASTON 

WEST 

WEEX 

(03,5 SO population, including contigu¬ 
ous city of Phillipsburg and incorpo¬ 
rated Boros of Wilson, West Easton, 
and Alpha) 

(250 watts, 
unlimited 
time) 

(Class A, 
1,000 watts) 

ALLENTOWN 



(172,688 population, including contigu¬ 
ous city of Bethlehem and surround¬ 
ing towns of Hellertown, Fountain 
Hill, Emmaus, and Freemansburg) 

WSAN 
(5000 watts 
unlimited) 

WRAP 
(1,000 watts, 
daytime) 

WSAN—FM 
(Class B, 
S,000 watts) 

WRAP—FM 
(Class B, 
8,000 watts) 


WGPA 
(250 watts, 
daytime) 

WGPA—FM 
(Class B, 
10,000 watts) 


WAEB 
(500 w day, 

1,000 night) 

WEST—FM 
(Class B, 
16,000 watts) 

. 


WFMZ 
(Class A, 
1,000 watts) 


However, the Commission refused to change its decision 
that Allentown was entitled to still another unlimited-time 
AM station and, on March 25, 1948, adopted its final Order 
denying appellant’s petition for rehearing. (Appx. 59.) 
This appeal was thereupon taken on April 13, 194S, pur¬ 
suant to the provisions of Section 402 (b) (1) of the Com¬ 
munications Act of 1934, 47 USCA § 402 (b) (1). 


4 Since April, ]946, there had been pending before the Commis¬ 
sion the application of the Valley Broadcasting Corporation, File 
No. BP-4790, Docket No. 8099, for a permit to construct a 1000- 
watt AM station to operate unlimited time in Allentown. On Oc¬ 
tober 27, 1947, the Commission proposed to grant the application, 
and on May 3, 1948, it issued a final decision granting it for 500 
watts daytime and 1000 watts night. — F. C. C. —. 
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IV 

STATUTE INVOLVED 

The only statute or regulation materially involved in this 
ease is Section 307 (b) of the Communications Act, as 
amended (49 Stat. 1475, 47 USCA § 307 (b)), which pro¬ 
vides : 

“In considering applications for licenses, and modi¬ 
fications and renewals thereof, when and insofar as 
there is demand for the same, the Commission shall 
make such distribution of licenses, frequencies, hours 
of operation, and of power among the several States 
and communities as to provide a fair, efficient, and 
equitable distribution of radio service to each of the 
same.” (Emphases supplied.) 

V 

STATEMENT OF POINTS 

1. The “radio service” which Section 307 (b) of the Com¬ 

munications Act requires the Federal Communications Com¬ 
mission equitably to distribute among the several States 
and communities comprehends service available or author¬ 
ized from both standard (AM) and frequency modulation 
(FM) stations. However, the Commission arbitrarily failed 
and refused to consider, and to make any findings of basic 
facts relating to, FM service in this case although in analo¬ 
gous proceedings it has recognized and given effect to the 
importance of FM stations and service. ! 

2. The Commission is required by Section 402 (c) of the 
Act and by the decisions of this Court to make specific, un¬ 
ambiguous, and complete findings of basic facts from which 
the ultimate facts in the terms of the statutory criterion 
of public interest, convenience, or necessity are inferred. 
Instead, the Commission made indefinite, ambiguous, and 
incomplete findings, and so was guilty of reversible error. 

3. The Commission is required by Section 307 (b) of the 
Act to consider hours of operation and power in effecting 
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an equitable distribution of radio service, but it arbitrar¬ 
ily and capriciously refused to make any specific and com¬ 
plete findings relative thereto. Its conclusion that “Allen¬ 
town is in greater need of another radio station than 
Easton’’ is not only unsupported by required findings but 
it also aggravates the already inequitable distribution of 
radio service between the two communities and so consti¬ 
tutes prejudicial error—prejudicial both to the community 
of Easton and to appellant. 


VI 

SUMMARY OF ARGUMENT 

1. The “radio service” which must be equitably dis¬ 
tributed among the States and communities under the pro¬ 
vision of Section 307 (b) of the Communications Act com¬ 
prehends service rendered by frequency modulation sta¬ 
tions, but that service was not taken into consideration by 
the Commission herein as a factor in determining equitable 
distribution. 

2. The Commission committed reversible error in failing 
to make any specific, unambiguous findings as to the total 
present and proposed distribution of radio service, includ¬ 
ing hours of operation and of power, between the com¬ 
munities here involved so that the real basis for the alleged 
“equitable” conclusion in favor of Allentown may be de¬ 
termined. 

3. The Commission has arbitrarily and capriciously 
ignored the mandate of Section 307 (b) by its decision to 
give additional service to the Allentown community instead 
of to the Easton community. Inasmuch as the decision 
was allegedly based on the size of the communities and the 
available radio service as evidenced by existing facilities 
with no regard for programs, an evaluation of those facili¬ 
ties as to hours of operation and power is appropriate to 
aid in effecting an “equitable distribution”. Such an eval- 
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nation shows that the decision results in making even more 
inequitable an already inequitable distribution of radio ser¬ 
vice between the two communities. 

VII 

ARGUMENT 

Point 1. The radio service which the Commission is re¬ 
quired equitably to distribute among the States and com¬ 
munities under the provisions of Section 307 (b) of the 
Communications Act comprehends service rendered by fre¬ 
quency modulation stations. 

Section 307 (b) of the Communications Act admonishes 
the Commission to “make such distribution of licenses, fre¬ 
quencies, hours of operation, and of power among the sev¬ 
eral States and communities as to provide a fair, efficient, 
and equitable distribution of radio service to each of the 
same.” (Emphases supplied.) In considering this pro¬ 
vision of the Act, this Court, in Ileitmeycr v. Federal Com¬ 
munications Commission, 68 App. D. C. 180,189, 95 F. (2d) 
91, 100, stated: 

“The discretion which the Commission is directed 
to exercise is not absolute. The purpose of the statute 
is to secure to the people of the several states and com¬ 
munities a fair, efficient and equitable distribution of 
radio service. . . . 

i 

“Proper administration of the law by governmental 
agencies such as the Communications Commission re¬ 
quires careful observance of the procedures estab¬ 
lished by Congress. For the protection of the people 
generally, to say nothing of the agencies themselves, 
convenience of administration cannot be permitted to 
justify non-compliance with the law , or the substitu¬ 
tion of fiat for adjudication. ...” (Emphasis sup¬ 
plied.) 

Thus it is clear that the Commission may not, in the exer¬ 
cise of its administrative discretion, either for the purpose 
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of convenience or otherwise, ignore the specific mandate 
of the Act. 

Significantly, the equitable distribution ordered is not to 
be among the States and cities, but among the States and 
communities. This may clearly envision a community 
which is smaller than a metropolitan district, such as the 
“Allentown-Bethleliem-Easton Metropolitan District” 
which is established by the 1940 U. S. Census (Vol. 1, pp. 
933, 953) and embraces both Allentown and Easton, al¬ 
though they be 14 miles apart, and it may envision a com¬ 
munity larger than a single village, town, or city. 

In its Proposed Decision (Appx. 13-14) the Commission 
properly considered Allentown and the contiguous city of 
Bethlehem as one community, and in one of its findings it 
also considered Easton and the contiguous city of Phillips- 
burg as one community, but it never gave proper considera¬ 
tion to the entire Easton community for purposes of com¬ 
parison with the entire Allentown community. As noted 
above, page 4, Easton is the center of a solidly built-up 
community which includes the contiguous cities of Wilson, 
West Easton, and Pliillipsburg, adjacent to which is Alpha, 
with a combined total population of 63,5S0 persons within 
a radius of not more than two and one-half miles. As also 
noted, tlie Allentown community, for the purposes of this 
appeal,’ will be considered as including not only the con¬ 
tiguous citv of Bethlehem but also certain surrounding 
towns, making a total combined population of 172,688, al¬ 
though there has never been any evidence that these 
constitute a solidly built-up community as in the case of 
Easton. 

Significant, also, is the fact that the “radio service” to 
be equitably distributed pursuant to Section 307 (b) is not 

5 Under Point 2 herein attention is called to the impossibility 
of determining whether the Commission finally considered the Eas¬ 
ton and Allentown entire “communities” or merely the cities. 
However, because of the manifest propriety of considering the en¬ 
tire communities, that will be done for the purpose of presenting 
this appeal. 
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restricted to that furnished by standard (AM) broadcast 
stations; therefore, it must be held also to comprehend 
radio service furnished by frequency modulation (FM) sta¬ 
tions. Accordingly, appellant always insisted upon con¬ 
sideration of FM facilities in determining the equitable 
distribution of radio service. 

However, the first mention made by the Commission of 
FM facilities was in its Memorandum Opinion and Order 
of March 25tli. (Appx. 51, 61.) There it apparently ac¬ 
cepted the argument of the Allentown Broadcasting Cor¬ 
poration in its opposition to ajjpellant’s petition for re¬ 
hearing that the “equitable distribution’’ mentioned in 
Section 307 (b) must be limited to a particular “type” of 
radio service and that “perhaps in the future when the 
number of FM receivers in the hands of the public be¬ 
comes substantial and when FM programs are not merely 
duplication of AM programs, the Commission may prop¬ 
erly consider the available FM radio service in deciding 
conflicting applications for AM facilities and vice versa; 
and that the mechanics of carrying out the mandate of Sec¬ 
tion 307 (b) are within the sound discretion of the Com¬ 
mission.” (Appx. 61, Emphasis supplied.) 

Of course, these are not the Commission’s words, and 
certainly the Commission made no findings to support 
them. But the prominence given them, together with; the 
conclusion (#7) reached in the Memorandum Opinion 
(Appx. G2) that “having in mind that AM receivers are 
presently in much wider distribution than FM receivers, 
we believe that Easton Publishing has advanced no suffi¬ 
cient reason for rehearing of this proceeding”, makes it 
logical to assume that the Commission has adopted the 
argument of the Allentown Broadcasting Corporation, but 
without supporting findings. Under these circumstances 
it is appropriate to note the attitude of the Commission in 
other proceedings. 

For example, on August 1, 1947, the Commission issued 
its Decision (B-338) In re Applications of WJPS, Inc., and 
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Tri-State Broadcasting Corporation, both of Evansville, 
Indiana, Docket Nos. 6921 and 6922, — F. C. C. —. In con¬ 
nection with its discussion of the desirability of diversity of 
ownership of broadcast facilities, the Commission stated: 

“. . . We consider this particularly significant w’hen, 
as in this case, a number of the parties associated to¬ 
gether in Tri-State have construction permits for 
4 Class B FM stations and 2 standard broadcast sta¬ 
tions in Indiana, which will result in broadcast cover¬ 
age of a large part of that state .. (Emphasis sup¬ 
plied.) 

Certainly, if FM stations be considered of equal importance 
with AM stations in determining diversity of ownership of 
radio stations, they are equally important in determining 
the equitable distribution of radio service. 

In a rule-making proceeding In re Amendment of Sec¬ 
tion 1.324 of the Commission’s Buies and Regulations, 
Docket No. 8722, concerning applications for special tem¬ 
porary authorizations, the Commission, on February 5, 
1948, adopted a notice wherein it stated (mimeo. 15092, 13 
F. R. 669): 

“4. In the Commission’s opinion the need for spe¬ 
cial temporary operation at nighttime by daytime or 
limited time standard broadcast stations is no longer 
pressing since in most instances an adequate number of 
Class A and B FM channels are available for full time 
operation. Indeed, in many cases the daytime or lim¬ 
ited time stations requesting nighttime operation are 
the holders of FM construction permits or conditional 
grants. The Commission believes that diligent efforts 
towards the early establishment of FM service will 
more than adequately satisfy public needs which have 
heretofore received nighttime broadcast service on an 
occasional basis from daytime or limited time stations 
operating on special temporary authority.” (Empha¬ 
sis supplied.) 

Considerable opposition was manifested toward the 
adoption of a change in the rule in order to bar all future 
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special temporary authorizations for standard broadcast 
stations but the Commission, on June 28, 1948, released its 
Report and Order (mimeo. 22663, p. 2, 13 F. R. 3697) adopt¬ 
ing- the rule and stating, in part: 

“At the time Section 1.324 of the Commission’s 
Rules was adopted standard broadcast stations were 
the only means available for rendering broadcast ser¬ 
vice to the public. Today, however, new services are 
already in operation in many parts of the country and 
it is believed that stations of these newly created ser¬ 
vices, especially FM stations, will be in a position to 
broadcast the programs that formerly were broadcast 
pursuant to special temporary authorization. . . .” 
(Emphases supplied.) 

i 

It is thus evident that the Commission’s consideration of 
the importance of FM facilities depends entirely upon its 
fancy—upon whether such consideration will suit the par¬ 
ticular objective to which it is directed. 

The emphasized suggestion of the Allentown Broadcast¬ 
ing Corporation (Appx. 61) that the equitable distribution 
required should be limited to each “type” of service also 
runs counter to the language of the Supreme Court in Fed¬ 
eral Radio Commission v. Nelson Brothers Bond & Mort¬ 
gage Company, 289 U. S. 266, 281, 77 L. ed. 1166, 1176. The 
Court was considering the requirement of the then applica¬ 
ble Davis Amendment to the Radio Act of 1927 that the 
Commission bring about “equality of radio broadcasting 
service” by making a “fair and equitable allocation of 
licenses, wave lengths, time for operation, and station 
power to each of the States and the District of Columbia, 
within each zone, according to population.” 45 Stat. 373. 
The Court observed: 

“It cannot be said that this demanded equality 
between States with respect to every type of sta¬ 
tion. . . . The fact that there was a disparity in re¬ 
gional station assignments, and that Indiana had more 
of this type than Illinois, could not be regarded as 
controlling. In making its ‘fair and equitable alloea- 
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tions’, the Commission was entitled and required to 
consider all the broadcasting facilities assigned to the 
respective States, and all the advantages thereby en¬ 
joyed, and to determine whether, in view of all the 
circumstances of distribution, a more equitable adjust¬ 
ment would be effected by the granting of the applica¬ 
tion of Station WJKS and the deletion of Stations 
WIBO and WPCC.” (Emphases supplied.) 

The fact that present Section 307 (b) superseded the 
Davis Amendment, as hereinafter discussed under Point 3, 
does not change the applicability of the Supreme Court’s 
interpretation. In each statutory provision there was in¬ 
volved the distribution of broadcasting service by means of 
the assignment of facilities. In neither case -was there any 
restriction upon the “type” of service. The Supreme 
Court refused to read into the statute any requirement 
that the equality of service should be limited to a “re¬ 
gional” or any other type of station. So here, there may 
not be read into Section 307 (b) a requirement that AM 
radio service must be equitably distributed entirely apart 
from FM radio service. 

In Pottsville Broadcasting Co. v. Federal Communica¬ 
tions Commission. 69 App. D. C. 7, 10, 98 F. (2d) 288, 291, 
while considering the failure of the Commission to have 
adopted a fixed and definite policy in circumstances ap¬ 
pearing in that case, this Court said that “the policy should 
be applied with substantial uniformity”. Needless to say, 
the requirement of uniform application applies to any 
policy regardless of the matter to which it refers. Failure 
thus to apply it results in arbitrary and capricious action 
just as much as non-compliance with the mandate of Sec¬ 
tion 307 (b) regarding the equitable distribution of radio 
service among the States and communities without restric¬ 
tion. In neither case may the Commission hide behind the 
plea of “convenience” or “sound discretion”, in ignoring 
FM radio service while purporting to administer Section 
307 (b). 
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Point 2. When the Commission failed to find specific, un¬ 
ambiguous facts, as required by the Communications Act 
and by this Court, from which the ultimate facts were 
inferred, it was guilty of reversible error. 

This Court, in the case of Saginaw Broadcasting Com¬ 
pany v. Federal Communications Commission, 68 App. 
D. C. 282, 96 F. (2d) 554, called attention to the require¬ 
ment of Section 402 (c) of the Communications Act regard¬ 
ing a full statement in writing by the Commission of the 
facts and grounds for its decision. The Court went on to 
discuss the difference between basic and ultimate facts and 
then stated (D. C. 288, Fed. 560): 

i 

“. . . We now rule that findings of fact, to be suffi¬ 
cient to support an order, must include what have been 
above described as the basic facts, from which the ulti¬ 
mate facts in the terms of the statutory criterion are 
inferred. It is enough if the findings be unambigu¬ 
ously stated, whether in narrative or numbered form, 
so that it appears definitely upon what basic facts the 
Commission reached the ultimate facts and came to its 
decision.” (Emphases supplied.) 

The Court then discussed a number of cases on this general 
subject, after which it observed (D. C. 289, Fed. 561): 

“These decisions show that a reviewing court can¬ 
not properly exercise its function upon findings of ulti¬ 
mate fact alone, but must require also findings of the 
basic facts which represent the determination of the 
administrative body as to the meaning of the evidence, 
and from which the ultimate facts flow. ...” 

One example of “prejudicial error” arising from a “con¬ 
clusion unsupported by findings of fact” in the Saginaw 
case is pertinent to the inquiry in the case at bar. The 
disputed finding in point was (D. C. 290, Fed. 562): 

j 

“It is considered that the needs of the area in and 
about Saginaw, Michigan, are such as to require that 
uninterrupted broadcast until local sunset, which is 



16 


proposed by Messrs. Gross and Shields [the inter- 
venors]. ,, 

This Court commented: 

“This finding is not sufficiently specific to fulfill the 
requirements we have set forth above. It is an infer¬ 
ence and does not set forth the facts from which the 
Commission drew it. Hence we cannot determine 
whether or not such facts are supported by the evi¬ 
dence. . .. The brief suggests that the evidence showed 
that there are seven stations serving Saginaw at night 
against three during the day; that the retail trade area 
about Saginaw is within a 25 or 50 miles radius; and 
that the daytime signal of the station proposed by the 
intervenors would cover more of this area than the 
daytime signal of the station proposed by the appel¬ 
lants. There is such evidence in the record, but it is 
difficult to see how it bears on the question of what 
hours of operation were best suited for the local pro¬ 
grams proposed by both the appellant and the inter¬ 
venors. . . . The ratio between the number of outside 
stations which may be heard at night and the number 
of outside stations which may be heard during the day 
seems to have no probative force to show that the day¬ 
time hours are best suited for local programs. Neither 
is the size of the trade area nor the extent to which 
the daytime signals of the proposed station will cover 
that area relevant to that question. ...” 

Another example of an inadequate finding was that deal¬ 
ing with the likelihood of commercial support (D. C. 291, 
Fed. 563): 

“It is anticipated that the monthly income expected 
to be derived from the station’s operation would ap¬ 
proximate $5,500.” 

This Court observed: 

“This statement can hardly be characterized as a 
finding as to the commercial support which the inter¬ 
venors’ station might fairly expect. . . . Even though 
there may be evidence in the record—upon this we do 
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not pass—from which the Commission might have con¬ 
cluded that the intervenors would receive adequate 
commercial support in the sense above stated, this does 
not excuse the Commission from its duty of making a 
finding as the result of its consideration of that evi¬ 
dence. . . . 

. . It is not the duty of the court to make findings 
for the Commission and when the Commission has 
failed in its duty to make such findings, it is impos¬ 
sible for the court to review its conclusion. This tpo 
we regard as reversible error.” 

Accordingly, the Commission’s decision to grant the inter¬ 
venors’ application for daytime only and to deny that of 
appellant for such day and night hours as were not used 
by another station on the channel was reversed and the 
cause remanded. 

An examination of the findings and conclusions in the 
case at bar in the light of the foregoing language of this 
Court makes it apparent that the Commission’s decisiqn 
was based not on evidence and law but—to quote from the 
Saginaw opinion—on “arbitrary or extralegal considera¬ 
tions.” 

The findings applicable to the all-important conclusion 
that the Allentown community is in greater need of addi¬ 
tional radio service than is the Easton community are 
found in Pars. 2 through 6 of the Commission’s final de¬ 
cision. (Appx. 32-33.) 

In regard to Easton, the Commission made findings as 
to the population (without regard to the solidly built-up 
community contiguous thereto), the number of industrial 
establishments, including the number of persons employed 
therein and the annual payroll, also the number of whole¬ 
sale establishments, and the amount of annual sales. It 
further found that there was one full-time local radio sta¬ 
tion from which Easton received primary service, but did 
not mention the power or type of programs. It found that 
Easton received daytime service from one New York City 
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station, and that the rural areas received service from two 
Philadelphia and four New York City stations, but made 
no mention of the type of programs. (Pars. 2 and 4.) 

As to Allentown, the Commission noted the population 
without regard to the contiguous territory, and then made, 
findings as to the number of wholesale establishments and 
the amount of annual sales. It observed that it had one 
local station operating unlimited time with 500 watts power, 
and that it does not receive service from out-of-town sta¬ 
tions. (Par. 3.) However, it later parenthetically found 
(Par. 6) that, since the hearing, “it has begun to receive 
daytime primary service from a new station in Allentown 
and one in Bethlehem.” It also found that the population 
in the rural areas received service from two Philadelphia 
and four New York City stations and also from Station 
WEST in Easton, but made no mention of the type of 
programs. (Par. 6.) 

In a footnote (Appx. 32) the Commission noted that a 
construction permit had been granted to increase the power 
of the Allentown station, WSAN, to 5000 watts, that an 
additional station had been authorized to operate in Allen¬ 
town with 1000 watts, daytime only, and that another day¬ 
time-only station, employing 250 watts, had been authorized 
for Bethlehem. 

Aside from the said footnote reference and the par¬ 
enthetical observation in Par. 6 (Appx. 33) no findings 
were made concerning Bethlehem. This was despite the 
fact that, at the oral argument (Appx. 27-31) there was 
much discussion concerning the propriety of comparing the 
Easton “community” with the Allentown “community”, 
the Easton community to include the immediately contigu¬ 
ous towns which comprised the solidly built-up area. It 
was argued by Allentown counsel that other towns around 
Allentown, in addition to Bethlehem, should also be in¬ 
cluded, and, while there is nothing to show that those 
towns constitute a solidly built-up community with Allen¬ 
town and Bethlehem as the center, for the purposes of this 
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brief they have, as aforesaid, been so considered. Never¬ 
theless, the Commission made no findings upon this point, 
but merely recognized the existence of these two communi¬ 
ties in the Memorandum Opinion and Order (Appx. 59) 
whereby it denied appellant’s petition for rehearing. 

No findings were made as to the Bethlehem population 
or business statistics, but in the conclusion (Appx. 46) there 
appears the statement that Allentown and Bethlehem are 
“about five times as large as Easton”, indicating that the 
Easton community was not taken into consideration as 
against the Allentown community, because in the latter case 
the Allentown community could not be held to be more 
than slightly less than three times the size of Easton. In 
the Memorandum Opinion and Order (Appx. 60-61) the 
Commission observed that Allentown with its surrounding 
communities was “roughly three times greater” than 
Easton with its surrounding communities. (In fact, as 
above shown, page 5, the ratio is approximately 2.7 to 1.0.) 
It is impossible to tell upon which “finding” the Commis¬ 
sion ultimately relied. 

The Commission made no findings whatsoever regarding 
any FM stations or authorizations; in fact, no mention was 
even made of frequency modulation. This was in spite of 
the fact that appellant, in its exceptions (Appx. 15, 16, 23, 
25), made complete reference to the available radio ser¬ 
vices, including FM, and again did so in its petition for 
rehearing (Appx. 56). 

Prior to the issuance of the Commission’s Memorandum 
Opinion and Order on March 26th it proposed to grant still 
another Allentown application, that of Valley Broadcast¬ 
ing Corporation, for a new standard broadcast station to 
operate there with 500 watts daytime and 1000 watts night. 
(See page 5, supra.) However, in the Memorandum Opin¬ 
ion and Order no mention is made of that fact. 

Because of the very sketchy and incomplete findings re¬ 
garding radio service available to the two communities, it 
is difficult to find the basis for the Commission’s conclusion 
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(Appx. 46) that “Upon consideration of the size of the two 
cities, the existing facilities of each and the amount of 
radio service available to each, we conclude that Allentown 
is in greater need of another radio station than Easton”. 
The Commission also refers (Appx. 61) to this observation 
in its Memorandum Opinion and Order. In the same docu¬ 
ment (Appx. 62) it comments: “That the power and hours 
of operation of the radio services available to Allentown 
and Easton, as well as the rural areas each applicant pro¬ 
posed to serve, were considered fully by the Commission 
is shown by the detailed findings on this subject in the Deci¬ 
sion.” Appellant is still looking for these findings, detailed 
or otherwise, especially those concerning FM facilities. 

In order to comply with the finding requirements spelled 
out by this Court in the Saginaw case the Commission 
should find unambiguously and specifically— 

(1) The nature and size of the communities which it 
elects to consider. (Finding 2 gives the population of 
Easton as 33,589, and Finding 3 gives Allentown a 
population of 96,905. Appx. 32. Conclusion 2 states 
that “Together with the contiguous community of 
Bethlehem, Allentown is about five times as large as 
Easton.” Appx. 46. Par. 3 of the Memorandum Opin¬ 
ion and Order adds to the confusion by stating that 
“if Easton, together with its surrounding communi¬ 
ties of Phillipsburg, Wilson, West Easton and Alpha, 
is compared to Allentown and its surrounding com¬ 
munities of Bethlehem, Hellertown, Fountain Hill, 
Emmaus, and Freemansburg, Easton’s total popula¬ 
tion then becomes 63,580 against Allentown’s roughly 
three times greater population of 172,6S8.” Appx. 60- 
61.) 

(2) The existing facilities in each community and 
the amount of radio service available there. (Of course, 
the extent of the community must first be determined. 
But it is significant that the Commission, in a footnote 
reference to Finding 4, recognized the existence of two 
additional daytime stations, one in Allentown and one 
in Bethlehem. Appx. 32. Characteristically, the Con¬ 
clusions (#2) state that “Alientown now has one full- 
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time station, WSAN, and one daytime only station has 
been placed in operation since the time of the hearing 
herein.” Appx. 46. So it is not clear whether the 
basic facts upon which reliance was placed include the 
footnote 4 ‘finding” as to both the new stations of as 
to just the one in Allentown. In addition to this am¬ 
biguity there is the complete lack of any finding as to 
FM broadcast service.) 

(3) The type of radio service available in the two 
communities. (Inasmuch as the Commission’s conclu¬ 
sion is that there is a “greater need of another radio 
station” in Allentown, it must be clear that the selected 
applicant will supply that need. The only finding (#20) 
as to the proposed service contains no facts which might 
constitute such an affirmative showing. There is noth¬ 
ing to indicate that it will do for the community any¬ 
thing which is actually needed—which is not already 
being done by other stations. Appx. 42-43. Ironically 
enough, the only semblance of such a showing is that 
in regard to appellant’s plan for “developing a well- 
rounded program service adapted to the needs and de¬ 
sires of the [Easton] community.” Finding 11, Appx. 
36-37. Indeed, there \\ T as uncontradicted testimony to 
the effect that appellant’s proposed program service 
was based upon an intimate knowledge of the com¬ 
munity and of the existing radio service and was de¬ 
signed to meet the needs of the area and to supplement, 
rather than duplicate, the service then available. Appx. 
17, 51.) 

It is true that the Commission, in its Memorandum Opin¬ 
ion and Order (Appx. 62), stated that “in allocating AM 
facilities between these communities, the weight which 
should be given to existing FM facilities is not sufficient to 
cause a result different from that arrived at in its Deci¬ 
sion.” The Commission then referred very briefly to the 
tabulation of AM and FM facilities submitted by appellant 
at the oral argument and remarked: “Upon a review;of 
the respective facilities available to these two communities, 
and having in mind that AM receivers are presently; in 
much wider distribution than FM receivers, we believe that 
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Easton Publishing has advanced no sufficient reason for re¬ 
hearing of this proceeding”. 

It is quite apparent that these comments of the Commis¬ 
sion concerning the present unimportance of FM facilities 
are not in line with its own opinion expressed in other pro¬ 
ceedings as shown under Point 1, pp. 11-13. The fact re¬ 
mains that the Commission made no finding as to FM ser¬ 
vice but only the gratuitous statement in the Memorandum 
Opinion about the “wider distribution” of AM receivers. 
Section 307 (b) of the Act says nothing about distribution of 
receivers, but only of radio service. 

There is no doubt but that the Commission utterly failed 
in its duty to make the specific and unambiguous findings 
necessary to enable this Court to review its conclusion that 
“Allentown is in greater need of another radio station than 
Easton” and that the purposes of Section 307 (b) of the 
Act requiring the equitable distribution of radio service 
“would be better served by a grant to one of the Allentown 
applicants”. This failure of the Commission constitutes 
reversible error. 


Point 3. The basis of the Commission’s decision to give 
another radio station to Allentown instead of to Easton 
makes it especially appropriate to evaluate the existing 
radio service as to hours of operation and of power; such 
an evaluation discloses a grossly inequitable distribution 
of radio service to the detriment of Easton. 

Attention has already been called to the fact that the equi¬ 
table distribution of radio service required by Section 307 
(b) of the Act is to be accomplished by an appropriate 
“distribution of licenses, frequencies, hours of operation, 
and of power”. Particular importance attaches to hours of 
operation and to poiver as these are most directly identi¬ 
fied with the extent of the resulting service. The extent of 
the service is in turn important because it has a direct re¬ 
lation to the extent of the potential listening audience and 
of the business that may be attracted to or retained by the 
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community. In an obvious effort to make such advantage 
available to every community in proportion to its size the 
Congress enacted the aforementioned Davis Amendment 
(Act of March 28, 1928, 45 Stat. 373) to the Radio Act of 
lf27 whereby it directed the allocation of radio facilities 
according to power and hours of operation among the 
States within each of five specified zones according to popu¬ 
lation. This provision was carried over into the Communi¬ 
cations Act of 1934 as Section 307 (b). 

In order to effectuate the mandate of the Act the Com¬ 
mission applied a unit quota system to the various zones 
and the States therein. Under this system values were as¬ 
signed to the factors of power and hours. For example, a 
250-watt daytime station represented 0.2 unit; if it were 
unlimited time it was 0.4 unit. An unlimited station operat¬ 
ing with 1000 watts day and 500 watts night represented 
0.S unit, a 1000-watt daytime station 0.5 unit, 1000 watts 
unlimited 1.0, and 5,000 unlimited 2.0 or 4.0 units depend¬ 
ing on the separation from co-channel stations. (Federal 
Radio Commission Rule 109.) 

This was supposed to bring about “equality of radio 
broadcasting service”. However, the Commission foilnd 
that this was not the practical effect and that the provision 
was very difficult to administer. Accordingly, a change was 
recommended and, on June 5, 1936, Section 307 (b) was 
amended to its present form—to do equity rather than to 
restrict distribution of radio service to rigid equality ac¬ 
cording to geographical delimitations. However, it is im¬ 
portant to note that the factors of power and hours of op¬ 
eration were and are still to be considered in effecting an 
equitable distribution in the light of the statutory criterion 
of “public interest, convenience, or necessity” provided by 
Sections 307 (a) and 309 (a). 

Appellant does not suggest that any mathematical form¬ 
ula should be used; admittedly it cannot be if the distribu¬ 
tion of radio service is to be an “equitable” one. How¬ 
ever, it is difficult to understand how distribution is to take 



24 


into consideration power and hours of operation if some 
value or weight be not given to these important factors in 
connection with the application of the statutory criterion. 

The Commission did not base its decision on the inade¬ 
quacy of the existing radio sendee in respect to program 
content and/or on the need for the character of service 
proposed by the Allentown Broadcasting Corporation, but 
only on available radio service as evidenced by some of the 
existing facilities. Therefore, it is doubly important to 
heed the mandate of the Act in respect to power and hours 
of operation. 

Even though no exact values be given to the stations now 
assigned to the Easton and Allentown communities as 
shown by the tabulation on page 6, supra, it takes no more 
than a casual glance to realize that the alleged equitable 
distribution is already far out of balance in favor of Allen¬ 
town even though only the AM facilities be considered. 
When the P^M stations are included, as they must be if the 
Act is to be regarded, the inequitable distribution of radio 
service to the Allentown community is so far increased as 
to be almost unbelievable. Then, of course, there must be 
added to the Allentown AM list the 250-watt unlimited-time 
station which the Commission has granted to Allentown 
through this proceeding. 

If any sort of relative values be given the various sta¬ 
tions the inequity of the distribution appears even more 
fantastic. For example, using the unit values above sug¬ 
gested and assigning 1.0 unit (same as a 1000-watt unlim¬ 
ited AM) to a Class B FM station and 0.4 unit (same as a 
250-watt unlimited AM) to a Class A, the following result 
is obtained: 
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Com- 

AM 


FM 


munity 

Stations 

Value 

Stations 

Value 

Easton 

WEST 

0.4 

WEEX 

0.4 


Totals. 

... 0.4 


0.4 

Allentown WSAN 

2.0 

WSAN-FM 

1.0 


WKAP 

0.5 

WKAP-FM 

1.0 


WGPA 

0.2 

WGPA-FM 

1.0 


WAEB 

0.8 

WEST-FM 

1.0 




WFMZ 

0.4 


Totals. 

•.. 3*») 


4.4 


« J . / 


As thus weighted by the factors of power and hours the AM 
facilities already assigned to Allentown, exclusive of the 
grant herein, are almost nine times those assigned to 
Easton, while the FM stations are 11 times Easton’s. If the 
facilities be combined, the ratio is 7.9 to 0.8, those assigned 
to Allentown being almost ten times greater than those 
assigned to Easton. 

A similar illustration was used before the Commission 
(Appx. 56), but in its Memorandum Opinion and Order 
(Appx. 62) it insisted that it had fully considered the 
power and hours of operation of the available radio ser¬ 
vices, as “shown by the detailed findings on this subject in 
the Decision.” It is unnecessary to repeat that there are 
no such findings, but it is pertinent and proper to require 
that an explanation be furnished of the extraordinary proc¬ 
ess or basis, if any, which must have been used by the Com¬ 
mission in arriving at the conclusion that it had so distrib¬ 
uted “licenses, frequencies, hours of operation, and of 
power” as to provide an equitable distribution of radio 
service between the communities of Easton and Allentown. 
Such an explanation would be both interesting and educa¬ 
tional and might partially comply with the fact-finding re¬ 
quirement of the Act as interpreted by this Court, which 
“cannot review the evidence to determine whether or not 
there is substantial support therein for findings not made.” 
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Tri-State Broadcasting Company v. Federal Communica¬ 
tions Commission, 68 App. D. C. 292, 294, 96 F. (2d) 564,566. 
Certainly, the record before this Court discloses no helpful 
findings, process, or basis; in fact, the conclusion is inevit¬ 
able that the Commission arbitrarily and capriciously ig¬ 
nored the mandate of Section 307 (b) to regard power and 
hours of operation and to consider “radio service” without 
restriction to that rendered by standard broadcast stations. 

VIII 

CONCLUSION 

The Commission committed reversible error in failing to 
make specific, unambiguous, and complete findings of basic 
facts from which the alleged ultimate facts in the Decision 
in the terms of the statutory criterion might be inferred; 
and the Commission acted arbitrarily and capriciously in ig¬ 
noring the mandate of Section 307 (b) by aggravating the 
inequitable distribution of radio service between the Easton 
and Allentown communities. 

Therefore, the Decision and Order of the Commission 
should be reversed and the case remanded, with costs in 
favor of appellant and against the intervener, Allentown 
Broadcasting Corporation. 

Respectfully submitted, 

Eliot C. Lovett 
Attorney for Appellant 
729 Fifteenth Street, N. W. 

Washington 5, D. C. 


September 1, 1948 
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and 
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Appeal from the Federal Communications Commission 


JOINT APPENDIX 


A - 

Notice of Appeal 

The Easton Publishing Company hereby gives notice of 
an appeal from an order of the Federal Communications 
Commission entered on June 14, 1947, and released on 
June 23, 1947, denying its application for a permit to 
construct a standard broadcast station to operate unlim¬ 
ited time in Easton, Pennsylvania, on 1230 kilocycles with 
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250 watts power, and from the further majority action of 
the Commission (Commissioner Jones dissenting) taken on 
March 25, 1948, and released on March 26, 1948, denying 
appellant’s petition filed on July 11, 1947, for a rehearing 
upon its application, Docket No. 7179, and in support of 
this Notice appellant submits the following— 

Statement of Reasons for Appeal 

1. The sole reason given for denying the application of 
appellant and for granting the mutually exclusive applica¬ 
tion of the Allentown Broadcasting Corporation, Docket 
No. 7180, for identical facilities in nearby Allentown, Penn¬ 
sylvania, is that Allentown is in greater need of another 
radio station than Easton and that “the purposes of Sec¬ 
tion 307(b) of the Communications Act would be better 
served” by granting the Allentown application. Sec- 
B tion 307(b) requires the Commission to “make such 
distribution of licenses, frequencies, hours of opera¬ 
tion, and of power among the several states and com¬ 
munities as to provide a fair, efficient, and equitable dis¬ 
tribution of radio service to each of the same.” However, 
the Commission failed to make any specific finding as to 
the total present and proposed distribution of licenses, fre¬ 
quencies, hours of operation, and of pow r er between the 
communities here involved so that the real basis for the 
alleged “equitable” conclusion may be determined. (The 
Easton Community is considered to include Easton, to¬ 
gether with its surrounding cities of Phillipsburg, AY iIson, 
Vv est Easton, and Alpha, with a total population of 63,580, 
while the Allentown community is considered to include 
Allentown with its surrounding cities of Bethlehem, Heller- 
town, Fountain Hill, Emmaus, and Freemansburg, with a 
total population of 172,68S.) The facts disclose that, from 
any reasonable viewpoint, the Commission’s distribution of 
radio service arbitrarily ignores the comparative import¬ 
ance, size, and needs of the Easton community, is clearly in¬ 
equitable and unfair, and is prejudicial to that community. 
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2. The Commission recognizes that 11 radio service” com¬ 
prehends service which is rendered by frequency modula¬ 
tion stations as well as by amplitude modulation (standard 
broadcast) stations. However, in this case the Commis¬ 
sion not only failed to make any finding as to the distribu¬ 
tion of frequency modulation stations but it also failed 
and refused to give to them the consideration required by 
Section 307(b) of the Communications Act. The facts dis¬ 
close that, no matter how much weight is given to frequency 
modulation stations in applying Section 307(b), the result 
will be further to increase the inequity of the distribution of 
radio service effected by the Commission’s decision herein. 

C 3. If the Commission did take into consideration the 
total present and proposed distribution of “licenses, 
frequencies, hours of operation, and of power” in the re¬ 
spective communities here involved, then its decision arbi¬ 
trarily ignores the mandate of Section 307(b) of the Com¬ 
munications Act to provide a fair, efficient, and equitable 
distribution of radio service between them. 

4. The Commission did not specifically find any need fof 
the service proposed to be rendered to the Allentown com¬ 
munity by the Allentown Broadcasting Corporation, 
whose application was granted, whereas the Commission 
found that appellant proposed to develop a “well-rounded 
program service adapted to the needs and desires of thq 
[Easton] community.” The Commission’s conclusion that, 
under Section 307(b) of the Communications Act, Allen¬ 
town is in greater need of the facilities here sought than 
is Easton arbitrarily ignores this fact as well as the total 
present and proposed radio service in each community and 
the requirement that such service be equitably distributed. 

Therefore, appellant prays that this Court review the 
decision of the Federal Communications Commission, re¬ 
verse the order of that Commission insofar as it favors 
the Allentown community over the Easton community and 
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denies appellant’s application, and grant such other and 
further relief as the Court may deem proper. 

Respectfully submitted, 

Easton Publishing Company, Appellant. 

By Eliot C. Lovett, 

Its Attorney, 

729 Fifteenth Street, N. W. 
Washington 5, D. C. 

D City of Washington, District of Columbia, ss.: 

I, Eliot C. Lovett, upon by oath state that I am the at¬ 
torney for the Easton Publishing Company, the appellant 
named in the foregoing Notice of Appeal, and am duly 
authorized to act in its behalf; and that the foregoing is 
a true copy of the Notice of Appeal, with accompanying 
reasons therefor, to be filed forthwith in the United States 
Court of Appeals for the District of Columbia. 

Eliot C. Lovett. 

Subscribed and sworn to before me, a notary public in 
and for the District of Columbia, this 13th day of April, 
194S. 

Virginia McClean, 

Notary Public, D. C. 

My Commission expires January 31, 1952. 

(seal) 

• •«•*••••• 

E Filed Apr 22 1948 

Notice of Intention to Intervene. 

Allentown Broadcasting Corporation (permittee of Sta¬ 
tion WHOL, Allentown, Pa., 1230 kc, 250 watts power, 
unlimited hours of operation), a corporation organized 
and existing under the laws of the State of Pennsylvania 
with its principal office at Box 582, Allentown, Pa., states 
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that pursuant to Section 402(d) of the Communications 
Act of 1934, as amended, it is entitled to participate in the 
proceedings to be had upon the above-entitled appeal and 
gives notice of its intention to intervene therein for the 
reasons set forth in the “Statement of Intervenor’s In¬ 
terest” attached hereto. i 

Allentown Broadcasting Corporation, 

By Louis G. Caldwell, 

Reed T. Rollo, 

R. Russell Eagan, 

Its Attorneys. 

914 National Press Building, 

Washington, 4, D. C. 

P Statement of Intervenor’s Interest. 

1. On May 8, 9, 10, 14 and 15, 1946 a consolidated hear¬ 
ing was held before the Federal Communications Com¬ 
mission (hereinafter referred to as the “Commission”) 
upon the mutually-exclusive applications of Easton Pub¬ 
lishing Company (Docket 7179), Allentown Broadcasting 
Corporation (Docket 7180), Steel City Broadcasting Com¬ 
pany of Bethlehem, Pennsylvania, Inc. (Docket 7181), and 
Associated Broadcasters Inc. (Docket 7441), WCAU, Inc. 
licensee of Station WCAU, Philadelphia, Pa., (then 
WCAU Broadcasting Company), participated as an in* 
tervenor in the proceedings. Three of the four applicants 
requested authority to construct new standard broadcast 
stations to operate on 1230 kc. with power of 250 watts. The 
fourth applicant (Associated Broadcasters, Inc., licensee of 
Station WEST, Easton, Pa.) requested authority to change 
the frequency of Station WEST from 1400 kc. to 1230 kc; 
Allentown Broadcasting Corporation and Steel City 
Broadcasting Company desired to locate their stations in 
Allentown, Pa.; whereas Easton Publishing Company and 
Associated Broadcasters, Inc. desired to locate their sta- 
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tions in Easton, Pa., some fourteen miles from Allen¬ 
town, Pa. 

2. On April 28, 1947 the Commission adopted a Pro¬ 
posed Decision (released April 30, 1947) looking toward 
granting the application of Allentown Broadcasting Cor¬ 
poration. Exceptions to the Proposed Decision were filed 
by Easton Publishing Company and Steel City Broadcast¬ 
ing Company, and oral argument thereon was held before 
the Commission on June 13, 1947. 

3. On June 14, 1947 the Commission entered its Final 
Decision in the matter (released June 23, 1947), granting 
the application of Allentown Broadcasting Corporation 
and denying the remaining three mutually-exclusive appli¬ 
cations. 

4. Easton Publishing Company and Steel City Broad¬ 
casting Company filed Petitions for Reconsideration with 
the Commission on July 11, 1947 and July 12, 1947, respec¬ 
tively. Allentown Broadcasting Corporation filed 

G its opposition to these petitions on July 21, 1947, 
and Steel City Broadcasting Company filed a reply 
to the opposition on July 25,1947. 

5. On March 25, 1948 the Commission entered its Memo¬ 
randum Opinion and Order (released March 26, 1948) 
denying the Petitions for Rehearing filed by Easton Pub¬ 
lishing Company and Steel City Broadcasting Company. 

6. The decision of the Commission granting the appli¬ 
cation of Allentown Broadcasting Corporation, and deny¬ 
ing the application of Easton Publishing Company is the 
subject of the appeal herein. Intervenor would be ag¬ 
grieved and its interests would be adversely affected by 
reversal or modification of the decision of the Commission 
complained of in the appeal inasmuch as such action would 
preclude intervenor from operating its station as author¬ 
ized by the Commission in the public interest, convenience, 
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and necessity, and would deprive intervenor of sucli rights 
as it has acquired under the terms of the decision. 

Respectfully submitted, 

Allentown Broadcasting Corporation, j 

By Louis G. Caldwell, 

Reed T. Rollo, 

R. Russell Eagan, 

Its Attorneys. 

914 National Press Building, 

Washington 4, D. C., 

April 22, 1948. , 

II VERIFICATION. 

District of Columbia, City of Washington, ss.: 

R. Russell Eagan, after being first duly sworn deposes 
and says that he is attorney for Allentown Broadcasting 
Corporation, intervenor; that he has read the foregoing 
“Statement of Intervenor’s Interest”; and that the facts 
stated therein are true and correct to the best of his knowl¬ 
edge and belief. 

R. Russell Eagan. 

i 

Subscribed and sworn to before me this 22nd day of 
April, 1948. 

Jean Powell, 

Notary Public. 

My Commission expires December 14, 1950. 

*•••#•••#* 
J Filed May 13 1948 

Notice of Intention to Intervene. 

i 

Comes now Associated Broadcasters, Inc., and pursuant 
to Section 402(d) of the Communications Act of 1934, as 
amended, gives notice of its intention to intervene and 
participate in the proceedings in the above-entitled cause 
for the reasons set forth below in the Statement of In¬ 
tervenor’s Interest: 
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Statement of Intervenor’s Interest. 

Intervenor is interested in this proceeding for the fol¬ 
lowing reasons: 

1. Associated Broadcasters, Inc., for many years has 
been the licensee of Radio Station WEST at Easton, 
Pennsylvania. For some years prior to 1940 WEST oper¬ 
ated on the 1200 kilocycle frequency. Then in 1940, under 
the North American Regional Broadcasting Agreement 
Proposed Reallocation Plan, Station WEST was tenta¬ 
tively assigned the 1230 kilocycle frequency under the pro¬ 
posal that stations on the 1200 kilocycle frequency would 
generally advance 30 kilocycles. However, under the re¬ 
allocation plan in its final form, Station WEST was as¬ 
signed instead the 1400 kilocycle frequency, and has been 
operating on that frequency since then until the present 
time. The proceeding from wdiich this matter emanates 
arose before the Commission by reason of four applica¬ 
tions in the Easton-Allentown area for the 1230 kilocycle 
frequency. Two of the applicants, Allentown Broadcast¬ 
ing Corporation and Steel City Broadcasting Company of 
Bethlehem, Pennsylvania, Inc., applied for new AM broad¬ 
casting stations in Allentown, Pennsylvania on 1230 kilo¬ 
cycles, 250 watts power, unlimited time. The appellant, 
Easton Publishing Company, sought to construct a new 
standard broadcast station in Easton, Pennsylvania, 
which would also operate on 1230 kilocycles, 250 watts, un¬ 
limited time. The fourth applicant, Associated 
K Broadcasters, Inc., sought to change the frequency 
of Station WEST from 1400 to 1230 kilocycles, with 
the same power of 250 watts, unlimited time, at Easton. 
Since Allentown and Easton are only 14 miles apart, and 
simultaneous operation by any two of the applicants, as 
proposed, would create mutually destructive interference, 
the applications, accordingly, were designated for hearing 
and were heard in a consolidated proceeding. 


9 


2. The Commission, on April 28, 1947 (released April 
30, 1947), adopted a Proposed Decision and on June 23, 
1947 issued a Final Decision both of which, in substance, 
concluded that the purposes of Section 307(b) of the Com¬ 
munications Act would be better served by a grant to 
Allentown than to Easton, and that the Allentown Broad¬ 
casting Company was to be preferred as between the two 
Allentown applicants- Associated Broadcasters, Inc. par¬ 
ticipated in all proceedings, including oral argument, in 
this matter before the Commission, and continues as such 
active participant. 

3. The appellant, in its Notice of Appeal and Statement 
of Reasons for Appeal, raises the question of whether as 
a matter of law under Section 307(b) of the Communica¬ 
tions Act, the frequency requested should be allocated for 
use in Easton rather than Allentown. This intervenOr 
was an active applicant for the use of this frequency in 
Easton and will continue so to be as long as there is any 
question respecting the use of this frequency in Easton. 
If there should be some future proceedings before the 
Commission resulting from a reversal of the Commis¬ 
sion’s Decision and a remand by this Court, the intervenor 
would participate as an active applicant therein. In ally 
determination, therefore, of -which city, as a matter of law, 
is entitled to the use of this frequency, the rights and in¬ 
terests of this intervenor are directly affected on a com¬ 
petitive basis with the appellant. 

Respectfully submitted, 

Associated Broadcasters, Inc., 
By its attorneys, 

Geo. 0. Sutton, ; 

John H. Midlen, 

William Thomson, 

1038 National Press Building. 

By John H. Midlen. 

May 13, 1948. 
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232 Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

Docket No. 7179. 

File No. B2-P-4212. 

Docket No. 7180. 

File No. B2-P-4374. 

Docket No. 7181. 

File No. B2-P-4428. 

In re Applications of 

Easton Publishing Company, Easton, Pennsylvania. 

Lewis Windmuller, Allentown, Pennsylvania. 

Steel City Broadcasting Company, Bethlehem Penn¬ 
sylvania, Inc., Allentown, Pennsylvania. 

For Construction Permits. 

Order. 

At a session of the Federal Communications Commis¬ 
sion held at its offices in Washington, D. C., on the 30th 
day of January, 1946; 

The Commission having under consideration the above- 
listed applications of Easton Publishing Company, Lewis 
Windmuller, and Steel City Broadcasting Company Beth¬ 
lehem Pennsylvania for construction permits to erect new 
standard broadcast stations at Easton and Allentown, 
Pennsylvania, respectively; 

It is Ordered, That the said applications be designated 
for hearing in a consolidated proceeding on the following 
issues: 

1. To determine the legal, technical, financial, and other 
qualifications of the applicants to construct and operate 
the proposed stations. 
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2. To determine the areas and populations which may 
be expected to gain primary service from the operation of 
the proposed stations and the character of other broadcast 
service available to those areas and populations. 

3. To determine the type and character of program ser¬ 
vice proposed to be rendered and whether it would meet 
the requirements of the areas and populations proposd to 
be served. 

233 4. To determine whether the operation of the 

proposed stations would involve objectionable in¬ 
terference with any existing or proposed broadcast facili¬ 
ties, and, if so, the nature and extent thereof, the areas 
and populations affected thereby, and the availability of 
other broadcast service to such areas and populations. 

5. To determine whether the installation and operation 
of the proposed stations would be in compliance with the 
Commission’s Rules and Standards of Good Engineering 
Practice concerning standard broadcast stations. 

6. To determine on a comparative basis which, if any, 
of the applications in this consolidated proceeding should 
be granted. 

By the Commission. 

T. J. Slowie, ■ 

Secretary. 

(seal) 

• **•#••••• 
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490 Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. 

Docket No. 7180. 

File No. B2-P-4374. 

In re Application of 

Lewis Windmuller, Allentown, Pennsylvania. 

For Construction Permit. 

Order. 

The Commission having under consideration a petition 
filed April 12, 1946, by Lewis Windmuller, Allentown, 
Pennsylvania, requesting leave to amend its application 
for construction permit (File No. B2-P-4374; Docket No. 
7180), so as to substitute the Allentown Broadcasting Cor¬ 
poration for Lewis Windmuller as applicant; and to make 
other changes as follows: 

a. Change Paragraphs 1, 4, 8, 9 and 12-15, inclusive, of 
the application to show the change in applicant from the 
individual Lewis Windmuller to the corporation Allen¬ 
town Broadcasting Corporation, and to show all informa¬ 
tion relative to the corporation; 

b. Change Paragraph 12(d) to show revised figures on 
initial installation costs; 

c. Change Paragraph 30 to show revised figures on pro¬ 
posed service and programming; 

d. Change Paragraphs 36 and 37 to show revised in¬ 
formation on Exhibits filed with the application; 

as more particularly appears from the amendment filed 
simultaneously with the petition; 

It is Ordered, This 18th day of April 1946, that the peti¬ 
tion for leave to amend Be, and it is Hereby Granted; and 
the said amendment filed simultaneously with the petition 


13 


covering the matters hereinabove described Be, and it re 
Hereby, Accepted. 

By the Commission, Ray C. Wakefield, Commissioner. 

Wm. P. Massing, 

Acting Secretary. 

1631 Proposed Decision* 

(Adopted April 28, 1947) 

By the Commission (Commissioners Walker, Webster 
and Jett not participating): 

Preliminary Statement 

1. This proceeding arose upon the applications for con¬ 
struction permits indicated above. Two of the applicants, 
Allentown Broadcasting Corporation and Steel City 
Broadcasting Company of Bethlehem, Pennsylvania, Inc., 
are applying for new AM broadcasting stations in Allen¬ 
town, Pennsylvania, on 1230 kc, 250 watts power, unlim¬ 
ited time. A third applicant, Easton Publishing Com¬ 
pany, seeks to construct a new standard broadcast station 
in Easton, Pennsylvania, which would also operate on 1230 
kc, 250 watts power, unlimited time. The fourth appli¬ 
cant, Associated Broadcasters, Inc., licensee of Station 
WEST in Easton, Pennsylvania, operating on 1400 kc, 250 
watts power, unlimited time, seeks to change that station’s 
frequency to 1230 kc. These applications were consoli¬ 
dated for hearing, which was held on May 8, 9, 10, 

1632 14 and 15, 1946, at Washington, D. C. WCAU 
Broadcasting Company, Philadelphia, Pennsylva¬ 
nia, participated as an intervener in the proceeding. 

Findings of Fact 

The Communities and Services Involved 

2. Easton and Allentown, Pennsylvania, are only 14 
miles apart. Easton is primarily a manufacturing and in- 

* Only that part of the Proposed Decision is printed herein which differs 
from the Final Decision. 
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dustrial city, with a population of about 33,500. There are 
96 industrial establishments in the city or its immediate 
vicinity, employing 26,100 persons with an annual payroll 
of over 40 million dollars; it has about 70 wholesale estab¬ 
lishments with annual sales approximating a million dol¬ 
lars; and in the Easton-Phillipsburg (N. J.) area there are 
about 1,200 retail stores with aggregate annual sales of 
almost 21 million dollars. The city has one full-time radio 
station, WEST, for which one of the applicants in this 
j)roceeding seeks a change in frequency. 

3. Allentown has a population of over 96,000, and is con¬ 
tiguous to Bethlehem, Pennsylvania; the two communities 
have a combined population of over 155,000. Allentown 
lias 194 wholesale establishments with total annual sales 
of $35,820,000; Lehigh County, in which Allentown and 
part of Bethlehem are located, has over 2,800 retail estab¬ 
lishments with total annual sales approximating $$64,000,- 
000. At the time of the hearing, Allentown had only one 
radio station, WSAN, operating on 1470 kc, 500 watts 
power, unlimited time. 1 Allentown does not receive ser¬ 
vice from anv out-of-town stations. 

•> 

4. The new station proposed for Easton by the Easton 
Publishing Company would serve an area of almost 1,200 
square miles within its daytime normally protected 0.5 
mv/m contour; a population of 171,000 lives within this 
area. At night the 4 mv/m normally protected contour 
embraces an area of approximately 164 square miles in 
which a population of 69,914 resides. Easton now receives 
full-time primary service from one local service station, 
WEST, and during daytime hours, it receives additional 
service from New York City stations. The rural areas to 
be served under the operation proposed by Easton Pub- 

1 A construction permit has been granted to increase the power of WSAN 
to 5 kw with directional antenna and an additional station has been authorized 
to operate in Allentown on 1550 kc, with 1 kw power, daytime only. A 
daytime only station has also been authorized for Bethlehem, on 1100 kc, 
250 watts power. The latter two stations arc now in operation. 
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lishing Company now receive service from two Philadel¬ 
phia and four New York City stations. 

• • * * * * « • « • 

1669 • May 20 1947 

i 

Exceptions, Brief, and Request for Oral Argument of 
Easton Publishing Company. 

The Easton Publishing Company, one of the above named 
applicants, excepts to the Proposed Decision (B355) of the 
Commission herein, released April 30, 1947, proposing to 
deny its above entitled application, and more particularly 
excepts— 

1. To the Commission’s failure to find (Find. 2) that 
Easton is the center of a solidly built-up community having 
more than twice the population which resides within the cor¬ 
porate limits of Easton. According to the 1940 U. S. Cen¬ 
sus, 33,589 persons reside within the corporate limits. How¬ 
ever, contiguous to Easton are the Boro of Wilson with a 
population of 8,217, the Boro of West Easton with 1,159, 
and Phillipsburg, N. J., with 18,314, adjacent to which is tile 
Boro of Alpha with 2,301. These comprise a solidly built 
community of 63,580 persons within a radius of not more 
than two and one-half miles. Adjacent to or beyond these 
are unincorporated residential districts which complete the 
so-called “city zone” and give it a total population of 
75,984. (Tr. 257-258.) 

2. To the Commission’s erroneous Finding (Find. 2) 
that tlie annual sales of the Easton wholesale establish¬ 
ments are “approximately a million dollars”, and to the 

failure to find that the true figure for Easton is 

1670 $8,999,000, plus $1,939,000 for Phillipsburg and $124,-- 
000 for the Boro of Wilson, or a total of more thah 

$11,000,000, according to the 1939 U. S. Census of Business^ 

3. To the Commission’s failure to find that, according to 
the 1939 U. S. Census of Business, the aggregate annual re- 
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tail sales of the Easton-Pliillipsburg area total $26,626,000, 
instead of “almost $21,000,000”, as found by the Commis¬ 
sion (Find. 2). 1 

4. To the failure of the Commission to find (Find. 3) that, 
according to the 1939 U. S. Census of Business, the annual 
retail sales of Allentown amount to $48,589^)00, while those 
of Bethlehem total $21,757,000. (The Commission (Find. 3) 
refers only to the retail sales of Lehigh County, which fig¬ 
ures are immaterial to this proceeding.) 

5. To the failure of the Commission to find that construc¬ 
tion permits have been granted for the establishment of 
two Class B and one Class A FM stations in Allentown, 
and for two Class B FM stations in Bethlehem. 2 

6. To the Finding (Find. 4) that, during the daytime, 
Easton receives “additional service from New York City 
stations” without stating the number. The record shows 

(Ex. 11, pp. 4-5; Tr. 115, 141) that only one New 
1671 York City station, namely, WOR with 3.4 mv/m, lays 
down a signal of 2.0 mv/m or more in Easton, the 
next strongest signal being that of 1.6 mv/m furnished by 


1 As shown by the record (Tr. 259), the Commission’s figures are based 
on the 1933 Census. In order to be consistent, all figures should be based on 
the later (1939) Census, which gives annual retail sales of $20,469,000 for 
Easton, $4,802,000 for Phillipsburg, and $1,355,000 for the Boro of Wilson. 
No figures are given for the contiguous Boros of West Easton and Alpha. 

2 According to the Commission’s records the following applications for 
permits to construct frequency modulation stations in the communities here 
involved had been granted prior to April 30, 1947: 

Allentown 

Allentown Broadcasting Company, B2-PH-SS0, Class B. 

Lehigh Valley Broadcasting Company, B2-PH-428. Class B. 

Penn-Allen Broadcasting Company, B2-PH-950, Class A. 

Bethlehem 

Associated Broadcasters, Inc., B2-PH-178, Class B. 

Bethlehem Globe Publishing Company, B2-PH-615, Class B. 

Easton 

Easton Publishing Company, B2-PH-702, Class A. 
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WEAF. 3 Therefore, the correct finding, under the Com¬ 
mission’s Standards of Good Engineering Practice, 4 should 
be that Easton now receives fulltime primary service from 
one local station, WEST, and that during the daytime hours 
it receives additional service from only one other station, 
which is located in New York City. 

i 

7. To the failure of the Commission to find (Find. 10) 
that J. L. Stackhouse, 5 who has lived in Easton for 34 years 
and is an officer and director of the applicant Company, ex¬ 
pects to devote at least 30% of his time to the proposed sta¬ 
tion, and will give it even more of his time if the necessity 
should arise. (Tr. 236, 254.) 

8. To the failure of the Commission to find (in addition 
to the facts appearing in Find. 11) that the applicant’s pro¬ 
posed program service is based upon an intimate knowledge 
of the community and of the existing radio service, and is 
designed to meet the needs of the area and to supplement, 
rather than duplicate, the service now available (Tr. 274, 
278-280, 283); that the station staff will include a full-time 

newsroom man who will be responsible for the collec- 
1672 tion and presentation of local news, which will be 
supplemented by news from the Easton Express 
newsroom and by a national wire news service (Tr. 248-249, 

3 Exhibit 11, pages 4-5, contains miscellaneous measurements made at three 
different locations within the city limits of Easton in January, 1943, at 
which time stations were operating with reduced power under F. C. C. Order 
107. For normal power, all of the measurements should be increased ap¬ 
proximately 11%. (Tr. 112-115, 132.) Such an increase does not alter the 
situation involved here. However, the measurements shown for WJZ of 8.7 
and 10.G mv/m were not applicable at the time of this hearing (May, 194G) 
because WJZ had relocated its site, thus reducing its signal in Easton to 
between 1.0 and 0.5 mv/m. (Tr. 115.) (The Commission’s records show 
that in January, 1943, the WJZ transmitter was located at Bound Brook, 
N. J., less than 38 miles from Easton, whereas in January, 1944, the WJZ 
transmitter was licensed at Lodi, N. J., more than 60 miles distant.) 

4 The signals necessary to furnish various types of service are set forth 

in Table I, p. 5, of the Standards and show that 10 to 50 mv/m are required 
for city business or factory areas, and that 2 to 10 mv/m are needed for city 
residential areas. Table II, p. 5, gives the signals which may be considered 
satisfactory to overcome man made noise in towns of various populations. 
Signals of 0.5 mv/m are suggested for towns up to 2,500 population; 2.0 
mv/m for towns from 2,500 to 10,000; and for larger communities reference 
is made to the values given in Table I. , 

5 Since the record in this case was closed, Mr. Stackhouse has been named 
President of the applicant, as disclosed by an ownership report (Form 323) 
filed by the Company as permittee of FM Station WEEX. 
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265); that a series of programs will be offered dealing with 
Easton educational activities and problems under the super¬ 
vision of a public school faculty member who has already 
been designated by the Superintendent of the Easton public 
schools, which Superintendent is on the Program Advisory 
Committee of the proposed station (Tr. 267-269); that, pur¬ 
suant to arrangements made with its President, there will 
be a series of programs originating from Lafayette College, 
which has an enrollment of over 1,000 students and is an im¬ 
portant factor in the cultural life of the Easton community 
(Tr. 260, 270, 278); that agricultural programs will be 
broadcast daily, except Sunday, under the direction of the 
County Farm Agent for Northampton County, in which 
Easton is located, in collaboration with the Farm Agents 
for the adjoining counties of Warren and Hunterdon (Ex. 
17; Tr. 272-273); and that arrangements have been made 
for the production of all proposed local programs (Tr. 278, 
291-293). 

9. To the Finding (Find. 21) that each of the subscribers 
to the stock of the Allentown Broadcasting Corporation is 
financially able to meet his purchase commitments. This 
finding is erroneous insofar as it comprehends the ability 
of the principals of the Corporation, Lewis and Cora Wind- 
muller, to meet the amount due on their stock subscriptions. 
They own 35 shares and have subscribed to 224 more, mak¬ 
ing a total of 259 which they expect ultimately to own. In¬ 
asmuch as only 350 shares are authorized, the Windmullers 
will be the controlling stockholders with 74%. Seven of 
the subscribed shares will be issued to them in consideration 
of funds advanced (Ex. 22); 30 shares will be issued to them 
for performing “certain organizational and other ser¬ 
vices,” and 40 shares for certain broadcasting equipment 
(Ex. 23). c This leaves a balance of 147 shares 

6 Lewis Windmuller’s word was taken as to the value of the equipment and 
of his services, and as to the amount of the money which he had spent. (Tr. 
495-49G.) The equipment is listed on the joint balance sheet (Ex. 26) of 
Lewis and Cora Windmuller at $4,000, and is itemized on the cost of con¬ 
struction estimate (Ex. 30) to total $4,076.55. The largest single item is a 
Knabe grand piSno listed at $1,400. This was purchased for about $1,200 
in 1928. Mr. Windmuller merely told the stockholders that he had a certain 
amount of equipment which was valued at $4,000. (Tr. 531-532.) 
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1673 ($14,700) to be purchased by the Windmullers for 

cash. (Ex. 21.) Their joint balance sheet (Ex. 26) 
shows cash available in the sum of approximately $4,700 
and government bonds with a value of substantially the 
same amount. The principal asset item is a $9,000 ‘ ‘ balance 
due in accordance with agreement with Gordon Gray”. Mr. 
Windmuller testified (Tr. 533) that he expected to raise the 
$14,700 due on his stock subscription through the cash on 
hand and the bonds, and then “draw on Gordon Gray for 
the balance.” His agreement with Gray provided for a 
total payment of $12,500 in five instalments of $2,500 each 
on the first day of January in the years 1946 through 1950. 
(Ex. 24.) Upon cross-examination Mr. Windmuller could 
not even state definitely how much money had already been 
paid under the agreement. However, he did insist that 
there was a provision which permitted him to demand pay¬ 
ment in advance of the dates specified. He finally stated 
that there was a written agreement with such a provision 
and that it was filed in the office of his attorney. (Tr. 370- 
372.) His attorney subsequently stated (Tr. 545) that the 
preliminary draft of the agreement contained a provision 
for the acceleration of the instalments but that it was 
omitted from the final draft, and that the only thing along 
that line was a letter that Mr. Gray had written his ex¬ 
ecutors instructing them to make payment in the event of 
his death. i 

10. To the erroneous Conclusion (No. 2) that “The pop¬ 
ulation of Allentown is about three times the size of 
Easton.” This is based upon the false assumption that 
Easton stands alone, whereas it is the center of a solidly 
built-up community of more than 70,000. (Tr. 257-258.) 

11. To the erroneous Conclusion (No. 2) that the scale of 
the commercial activities of Allentown is “at least three 
times as great as in Easton.” According to the 1939 U. S. 
Census of Business, the annual retail sales for the Easton- 
Phillipsburg area total $26,626,000, as compared with $48,- 
589,000 for Allentown. If the contiguous city of Bethlehem 
with annual retail sales of $21,757,000 be included, the total 
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for the two communities would be $70,346,000, or consid¬ 
erably less than three times as much as the retail sales in 
the Easton-Phillipsburg area. 

1674 12. To the erroneous Conclusion (No. 2) that, “to¬ 

gether with the contiguous community of Bethlehem, 
Allentown is about five times as large as Easton.” It is 
impossible to tell whether this refers to population or com¬ 
mercial activities, but it is wrong in either case, as shown by 
Pars. 1 and 10, supra, because Easton must be considered 
with its contiguous communities just as Allentown is con¬ 
sidered with Bethlehem. 

13. To the Conclusion (No. 2) that Allentown is in greater 
need of another radio station than Easton and that the pur¬ 
poses of Section 307(b) of the Communications Act would 
be better served by a grant to one of the Allentown appli¬ 
cants than by a grant to either of the Easton applicants. 
(See Par. 14 following and Brief.) 

14. To the failure of the Commission to conclude that, in¬ 
asmuch as Allentown now has one full-time station, WSAN, 
which has been granted permission to increase power to 
5,000 watts, also a station recently authorized to operate 
daytime only with 1,000 watts, and as a station has likewise 
been authorized for Bethlehem to operate daytime only with 
250 watts, in addition to which standard broadcast stations 
two Class B and one Class A FM stations have been author¬ 
ized for Allentown, and two Class B FM stations for Bethle¬ 
hem, Easton, with only one 250-watt standard broadcast 
station and an authorization for only one Class A FM sta¬ 
tion is in greater need of another AM radio station than is 
Allentown; and that the purposes of Section 307(b) of the 
Communications Act would be better served by a grant to 
one of the Easton applicants than by a grant to either of 
the Allentown applicants. 

15. To the Conclusion (No. 4) that the Allentown Broad¬ 
casting Corporation is legally, financially, technically, and 
otherwise qualified to construct and operate the proposed 
station and that its application should be granted, and that 
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the mutually exclusive application of the Easton Publishing 
Company should be denied. The questionable financial abil¬ 
ity of the principal subscribers to stock, Lewis and Cora 
Windmuller, is shown in Par. 9, supra. To this is added the 
fact that all of the stock subscription agreements (Exs. 21, 
36, 3S, 40, 41, 43, 44, and 47) contain the provision that the 
subscriber ‘‘has the right to cancel this agreement 
1675 and the Corporation will release him from all respon¬ 
sibility to it by virtue of this agreement in the event 
that the Communications Commission denies the Corpora¬ 
tion’s application for said construction permit, or fails to 
grant said construction permit by midnight, December 31, 
1946.” It is doubtful if the Windmullers have exercised or 
will exercise their right to cancel their own subscription 
agreements because they are the prime movers in this ven¬ 
ture and will be the only stockholders intimately identified 
with the proposed operation (Find. 19). However, there 
are seven other stock subscribers, whose subscriptions total 
78 shares ($7,800), Who are to pay in cash and who are to 
have no part in the operation of the proposed station. Of 
course, the record is silent as to whether any or all of these 
subscribers have exercised their right to cancel their sub¬ 
scription agreements. More than four and one-half months 
have elapsed since the right to cancel arose. Certainly, the 
doubt may be, and is, raised as to whether the various sub¬ 
scribers in question still care to go through with their sub¬ 
scription agreements. If they do not, it certainly may not 
be said that the Corporation is financially qualified to con¬ 
struct and operate the proposed station. Obviously, if this 
be true, the Corporation’s application should be denied 
without reference, necessarily, to any other issues. 

16. To the failure of the Commission to conclude that the 
Easton Publishing Company is legally, financially, tech¬ 
nically, and otherwise qualified to construct its proposed 
station (see Findings 8-12, also Tr. 140) and that its appli¬ 
cation should be granted, and that the mutually exclusive 
applications of Allentown Broadcasting Corporation, Steel 
City Broadcasting Company of Bethlehem, Pennsylvania, 
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Inc., and Associated Broadcasters, Inc., should be denied 
(see Findings 14 and 15, Conclusion 3, and Brief following). 

Brief in Support of Exceptions 

Initially (Find. 2) the Commission referred to the 
“Easton-Phillipsburg” area, and later (Conclusion 2) re¬ 
ferred to the “contiguous community of Bethlehem” in de¬ 
picting the importance of Allentown. 

There is no question but that Allentown and Bethlehem 
should be considered together. Similarly, Easton 
1676 with the contiguous communities of Phillipsburg, 
X. J., and the Boros of Wilson, West Easton, and Al¬ 
pha, should also be considered as a unit. For convenience, 
the term “Easton- Phillipsburg” will be used to include llie 
adjacent Boros mentioned. 

The statements and supporting references contained in 
Pars. 9 and 15 of the Exceptions, supra, will suffice to cast 
considerable doubt upon the financial ability of the Allen¬ 
town Broadcasting Corporation to construct and operate 
the proposed station. The hope of the Corporation to con¬ 
struct an FM station, as noted in Finding 20, is virtually 
obliterated. However, such a loss could hardly be expected 
to be felt by the Allentown-Bethlehem audience in view of 
the FM authorizations now outstanding, as set forth below. 
Therefore, this discussion will be confined to the Commis¬ 
sion’s Conclusion (No. 2) “that the purposes of Section 307 
(b) of the Communications Act would be better served by 
a grant to one of the Allentown applicants than by a grant 
to either of the Easton applicants.” 

Section 307(b) admonishes the Commission to “make 
such distribution of licenses, frequencies, hours of opera¬ 
tion, and of power among the several States and communi¬ 
ties as to provide a fair, efficient, and equitable distribution 
of radio service to each of the same.” Significantly, “radio 
service” is not restricted to that furnished by standard 
broadcast stations and it must, therefore, be held also to 
comprehend radio service furnished by frequency modula¬ 
tion stations. True, the Commission has, to date, appar- 
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ently ignored FM stations in attempting to achieve an 
“equitable distribution of radio service”, but that is be¬ 
side the point in the light of the express instructions con¬ 
tained in the Act. Furthermore, the similarity of the types 
of radio service rendered by AM and FM stations is such as 
to require their joint consideration from the standpoint of 
the programs which are made available to the public. 

In applying the “equitable distribution” provision of 
Section 307(b) it is necessary to consider the following com¬ 
parative facts regarding the two communities and the pres¬ 
ently authorized radio service here involved: 


1677 

Populations 

Table I 

Annual 

Local 

Local FM 

Areas (1940 Census) 

Easton-Phillips- 
burg (including 
contiguous incor¬ 
porated Boros of 

Wilson, West 

Easton and Alpha, 
but excluding the 
unincorporated 
residential dis¬ 
tricts which com¬ 
plete the ‘ ‘ city 

Retail Sales 

AM Stations 

Stations 

| 

zone”) 

63,580 

$26,626,000 

1 250-watt 
unlimited 
time 

1 Class A 

Allentown-Beth- 

lehem 

155,394 

70,346,000 

1 5000-watt 
unlimited 
time 

1 1000-watt 
daytime 

1 250-watt 
daytime 

4 Class B 

1 Class A 


It is also necessary to consider the areas and populations 
to be served by the stations proposed for Easton and Allen¬ 
town, respectively, and the service available to those areas 
and populations from stations located elsewhere: 7 

7 All figures arc taken from the Commission’s Findings (Nos. 4 and 6) 
except the reference to one New York City station which serves the Easton 
urban area. This figure is taken from the record as shown by Par. 6, supra. 
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167S Even a casual glance at Table I, supra, shows that 
the Allentown-Bethlehem area is not three times as 
great as the Easton-Phillipsburg area either in population 
or in the importance of retail sales. As a matter of fact, the 
population of the Easton-Phillipsburg area is 40.8% as large 
as that of the Allentown-Bethlehem area, while the retail 
sales of the former are 37.8% of those of the latter. 

Table II shows that the proposed Easton station will 
serve a population of 171,000 within the 0.5 mv/m contour, 
while the Allentown station will serve 212,374, or less than 
25% more. 

The Easton-Phillipsburg area now has but one unlimited- 
time station, and that operates with only 250 watts. In con¬ 
trast, the Allentown-Bethlehem area has one 5,000-watt un¬ 
limited-time station, one daytime station operating with 
1,000 watts, and one with 250 watts. The Easton-Phillips¬ 
burg area has one Class A (low power) FM station, whereas 
the Allentown-Bethlehem area has four Class B (high 
power) FM, and one Class A. 

To summarize: The Easton-Phillipsburg area has been 
assigned two local (low-power) stations, whereas the Allen¬ 
town-Bethlehem area has been assigned six regional (high- 
power) and two local stations. In other words, considering 
both the matter of frequencies and that of power, as con¬ 
templated by Section 307(b), the Allentown-Bethlehem area 
must be found to be assigned approximately four times as 
much radio service as that assigned to the Easton-Phillips¬ 
burg area. And that does not take into consideration the 
present proposal to assign one more unlimited-time local 
AM station to the Allentown-Bethlehem community. Obvi¬ 
ously, such an assignment will throw the picture even far¬ 
ther out of balance and will make the equitable distribution 
provision of Section 307(b) a mockery. 

Therefore, it is submitted that, in order to achieve any¬ 
thing like the equitable distribution of radio service contem¬ 
plated by Section 307(b), the Commission must assign 
another station to Easton. 


26 


The Allentown-Bethlehem area, with a population advan¬ 
tage of only five to two over the Easton-Phillipsburg area, 
would still have the advantage from the standpoint of equi¬ 
table distribution of radio service because it would 
1679 have eight frequencies (three AM and five FM) as 
compared with three frequencies (two AM and one 
FM) assigned to the Easton-Phillipsburg area. From the 
standpoint of power, the Allentown-Bethlehem area would 
still be far ahead of the Easton-Phillipsburg area, even con¬ 
sidering the population ratio. 

Enough has been said to show that the Commission erred 
when it concluded that the purposes of Section 307(b) will 
best be served by granting one of the Allentown applica¬ 
tions rather than one of the Easton applications. No effort 
has been made to compare the relative merits of the two 
Easton applicants, but the Commission’s Findings, as cor¬ 
rected and supplemented by these Exceptions, will suffice to 
show the superior qualifications of the Easton Publishing 
Company. It is assumed that, if the Commission should 
voluntarily reverse itself and conclude that one of the 
Easton applicants should be granted, a supplemental pro¬ 
posed decision will be rendered embodying its conclusions 
in that regard. 

Request For Oral Argument 
The applicant requests the privilege of oral argument. 

Respectfully submitted, 

Easton Publishing Company, 

By Eliot C. Lovett, 

Its Attorney, 

729 Fifteenth St., NAY., 
Washington 5, D. C. 

May 20, 1947 
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Excerpts from Oral Argument 

i 

Eliot C. Lovett, Attorney for Easton Publishing Com¬ 
pany argued in part as follows: 

i 

1607 Now the second error is based upon the failure of 
the Commission to consistently compare the two com¬ 
munities involved in their entirety, namely the Allentown- 
Bethlehem area and the Easton-Phillipsburg area. 

For a little better understanding of this picture I would 
like to pass among you air-view maps with figures on them 
which are all in the record, incidentally. 

You will note that Easton is the center of a solidly built- 
up community and that adjacent thereto are various incorr 
porated towns, Phillipsburg, "Wilson Borough, West Easton 
Borough, Alpha Borough and unincorporated districts in 
the area. 

The record shows that within a radius of not more than 
two and one-lmlf miles of Easton proper there is this solidly 
built-up community of 63,580 persons. That figure is the 
total of the figures here, exclusive of the unincorporated dis-i 
tricts in the area. 

Furthermore, the record shows that beyond these unin¬ 
corporated residential districts which complete the 

1608 so-called city zone, there is a population of nearly 
76,000, almost one-half that of the Allentown-Bethle- 

hem area. However, for the purposes of this argument we 
are using the 63,580 figure. 

At the outset the Commission refers to the Easton pop¬ 
ulation of 33,500. In the next paragraph, Finding 3, it re¬ 
fers to the Allentown population of 96,000, and then later, to j 
the combined population of Allentown-Bethlehem which are i 
contiguous to each other, as 155,000. 

There is no question but that these entire communities 
should be considered as a unit for comparative purposes. 

The Chairman: We should have referred then, as you 
say, to Easton and Phillipsburg and instead of 33,500, should 
have had 63,580? 
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Mr. Lovett: Yes. It is actually Phillipsburg-Wilson, 
West Easton and Alpha. That comprises this group of un¬ 
incorporated districts. 

When I refer to the Easton community I am speaking of 
this solidly built-up community comprising tliC'se adjacent 
boroughs, or cities. 

The Chairman: Are Easton and Phillipsburg a metro¬ 
politan area in the census? 

Mr. Lovett: I would not want to say as to that. They 
speak of the Easton metropolitan area, but I do not know 
whether it is technically considered that. 

The Chairman: How about Allentown and Bethlehem? 

Mr. Lovett: The same is true of that; I do not 
1699 know. All I know is that they are contiguous in the 
same way. Allentown, as I understand it, is the 
center of that built-up community and when we refer to the 
Allentown community I want it understood that that is the 
Allentown-Bethlehem community of 155,000 persons. 

The Chairman: Are there other places around Allentown 
and Bethlehem like the boroughs, for example, of Wilson 
and West Easton and Alpha? 

Mr. Lovett: I do not know of my own knowledge and I do 
not believe that it is in the record. What I am telling you 
now is in the record. 

The Chairman: Yes. I want to be sure what you are 
arguing is that we ought to treat them on the same basis. 

Mr. Lovett: Correct. 

The Chairman: And I fully agree we ought to treat them 
on the same basis. 

Mr. Lovett: Yes. 

The Chairman: What I am getting at is: Are we actu¬ 
ally treating them on the same basis when we add up to¬ 
gether Easton and Phillipsburg and Wilson and West Eas¬ 
ton and Alpha, and compare that on the one hand against 
Allentown and Bethlehem on the other. My question is: Are 
there little communities that are being left out of the Allen- 
town-Bethlehem calculation so that we still are not on 
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1700 an actually equal basis? Do you see what I mean? 

Mr. Lovett: Yes, I understand and I am assuming 

that— 

The Chairman: So far as you know, you put us on an 
actually equal basis and if that is not correct, other counsel 
will have an opportunity to correct that? 

Mr. Lovett: Yes, I am basing my statements on the rec¬ 
ord and not on actual personal knowledge. 

* * * * * # • * * *. 

R. Russell Eagan, Attorney for Allentown Broadcasting 
Corporation argued in part as follows: 

1743 Now, when we compare the population of Easton to 
the population of Allentown alone, it is agreed that it 

is 33,000 roughly speaking to 96,000, which is a ratio of 
about 3 to 1. i 

If we compare Easton and Phillipsburg as against Allen¬ 
town and Bethlehem, which 1 consider as a comparative 
comparison, we again find that the total in the case of 
Easton-Phillipsburg is 51,903; for Allentown-Bethleliem, 
155,000; roughly speaking the ratio is again 3 to 1. 

In the ease of Easton they have added several contiguous 
communities, namely, Wilson, West Easton and Alpha. If 
we compare the grand total of 63,580 and compare it to the 
contiguous territories of Allentown-Hellertown, I believe 
you will notice on the map is contiguous to Bethlehem. 
Fountainhill is also. Freemansburg is also. They are right 
adjacent to Bethehem. 

Emmaus is a little to the left of Allentown, but if you will 
compare Alpha in the case of Easton, that is not exactly 
contiguous. They are both approximately the same 

1744 distance from their respective main towns. Is that 

clear, sir? i 

The Chairman: Yes, sir. 

Mr. Eagan: The Chairman pointed out he wanted them 
on a comparative basis, and I believe that is a fair compara¬ 
tive basis. 
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Now if we add complete totals in these cases we get a total 
of 63,580 in the case of the Easton and contiguous, and we 
get 172,000 in the case of Allentown and contiguous, which 
again is the same ratio of 3 to 1. 

My point is that you can compare any one of the sets that 
you wish and you will arrive at the same result, so nothing 
has been changed by their addition of their contiguous terri¬ 
tories. 

At this time I would like to. join with counsel— 

Commissioner Wakefield: It was error to consider Allen¬ 
town and Bethlehem as against Easton? 

Mr. Eagan: I would not call it an error, sir. If the Com¬ 
mission cared to, they could compare Easton and Phillips- 
burg against Allentown. 

Commissioner Wakefield: Wouldn’t a fairer comparison 
have been Allentown and Bethlehem against Phillipsburg 
and Easton? 

Mr. Eagan: Yes, I would say it is fair, but I would not 
say it is error to consider it. I would say that the ratio is 
about 3 to 1 in all the fair comparisons. 

The Chairman: The error, if it was an error, is as 
1745 Mr. Wakefield points out, we dealt with Easton sepa¬ 
rately and said 33,000; then we dealt with Allentown 
separately and 96,000. Then we said but contiguous to 
Allentown is Bethlehem and we threw in 58,000, and we 
should have also said contiguous to Easton is Phillipsburg 
and thrown in 18,000 there. 

• *##•••*«* 

1761 The Chairman: I think by taking official notice of 
the census, it clears it up because the map is in the 

census and the map in the census shows the location of the 
communities which are on your piece of paper and it also 
shows the location of the communities which are on this 
piece of paper and it gives the figures which confirm your 
population figures on your picture here and also gives 

1762 the figures which confirm his population figures, so 
let’s say we are taking official notice of the census 
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and using these documents as an aid to interpreting the 
census figures. Is that agreeable? , 

Mr. Lovett: There are three or four of these towns which 
are not contiguous; there are three or four miles of open 
territory between them. j 

Mr. Eagan: Well, the Commission can look at the map 
any time. 

The Chairman: The map shows where all of these places 
are? 

Mr. Eagan: Yes, sir. 

• * * * • # * * * # 

1767 Decision. 

By The Commission (Commissioners Walker and Webster 
not participating): 

Preliminary Statement 

1. This proceeding arose upon the applications for con¬ 
struction permits indicated above. Two of the applicants, 
Allentown Broadcasting Corporation and Steel City Broad¬ 
casting Company of Bethlehem, Pennsylvania, Inc., are ap¬ 
plying for new AM broadcasting stations in Allentown, 
Pennsylvania, on 1230 kc, 250 watts power, unlimited time. 
A third applicant, Easton Publishing Company, seeks to 
construct a new standard broadcast station in Easton, Penn¬ 
sylvania, which would also operate on 1230 kc, 250 watts 
power, unlimited time. The fourth applicant, Associated 
Broadcasters, Inc., licensee of Station WEST in Easton, 
Pennsylvania, operating on 1400 kc, 250 watts power, un¬ 
limited time, seeks to change that station’s frequency to 
1230 kc. These applications were consolidated for hear¬ 
ing, which was held on May 8, 9, 10, 14 and 15, 1946, 

1768 at Washington, D. C. WCAU Broadcasting Com¬ 
pany, Philadelphia, Pennsylvania, participated as an 

intervener in the proceeding. Exceptions to this Proposed 
Decision were filed by Easton Publishing Company and 
Steel City Broadcasting Company of Bethlehem, Pennsyl- 
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vania, Inc., and oral argument was held thereon on June 13, 
1947. 

Findings of Fact. 

The Communities and Services Involved. 

2. Easton and Allentown, Pennsylvania, are only 14 miles 
apart. Easton is primarily a manufacturing and industrial 
city, with a population of 33,589. There are 96 industrial 
establishments in the city or its immediate vicinity, employ¬ 
ing 26,100 persons with an annual payroll of over 40 million 
dollars; it has about 70 wholesale establishments with an¬ 
nual sales approximating 9 million dollars. The city has 
one full-time radio station, WEST, for which one of the 
applicants in this proceeding seeks a change in frequency. 

3. Allentown has a population of 96,904. It has 194 whole¬ 
sale establishments with total annual sales of $35,820,000. 
At the time of the hearing, Allentown had only one radio 
station, WSAN, operating on 1470 kc, 500 watts power, 
unlimited time. 1 Allentown does not receive service from 
any out-of-town stations. 

4. The new station proposed for Easton by the Easton 
Publishing Company would serve an area of almost 1,200 
square miles within its daytime normally protected 0.5 
mv/m contour; a population of 171,000 lives within this 
area. At night the 4 mv/m normally protected contour 
embraces an area of approximately 164 square miles in 
which a population of 69,914 resides. Easton now receives 
full-time primary service from one local station, WEST, 
and during daytime hours, it receives additional service 
from a New York City station. 111 The rural areas to be 

1 A construction permit has been granted to increase the power of WSAN 
to 5 kw with directional antenna and an additional station has been authorized 
to operate in Allentown on 15S0 kc, with 1 kw power, daytime only. A day¬ 
time only station has also been authorized for Bethlehem, on 1100 kc, 250 
watts power. The latter two stations are now in operation. 

la Measurements of signal strengths in Easton prior to the hearing showed 
that Easton received primary service from Stations WOR and WJZ in New 
York City. However, when the measurements were submitted at the hearing 
they were qualified by an estimate that WJZ would no longer render primary 
service because of a change in the location of its antenna. 
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served under the operation proposed by Easton Publish¬ 
ing Company now receive service from two Philadelphia and 
four New York City stations. 

1769 5. Under its present operations on 1400 kc, Sta¬ 

tion WEST in Easton renders interference-free 
service to a daytime population of 121,669 and an area of 
486 square miles within its 0.5 mv/m contour, after allow¬ 
ing for the population and area affected by interference 
from Station WDAS in Philadelphia; its normally pro¬ 
tected (4.0 mv/m) contour embraces an area of 64 square 
miles in which resides a population of 70,000. Operating 
as proposed on 1230 kc, it would gain a daytime popula¬ 
tion of about 65,800 and an area of some 600 miles within 
its 0.5 mv/m contour; during its nighttime operations, it 
would gain a population of about 6,600 in an area of about 
40 square miles, if the 4.0 mv/m were interference-free. ! 

6. Each of the two new stations at Allentown proposed 
respectively by Allentown Broadcasting Company and 
Steel City Broadcasting Company would serve approxi¬ 
mately the same populations and areas. Averaging the 
applicants’ estimates of coverage, the stations would ren¬ 
der a daytime service within the 0.5 mv/m contour over an 
area of 479 square miles to a population of 212,374. The 
nighttime normally protected (4.0 mv/m) contours em¬ 
braces an area of 62.3 square miles in which resides a pop¬ 
ulation of 134,762. The City of Allentown receives full¬ 
time primary service from Station WSAN, located there. 
(Since the hearing in this case it has begun to receive day¬ 
time primary service from a new station in Allentown and 
one in Bethlehem.) The populations in the rural areas of 
the proposed Allentown operations receive service from 
two Philadelphia and four New York City stations, and 
from Station WEST in Easton. 

7. Each of the proposed operations will cause some ad^ 
jacent channel interference to Station WCAU, now oper¬ 
ating in Philadelphia, Pennsylvania, on 1210 kc, with 50 
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kw power, unlimited time. Upon tlie basis of tlie Com¬ 
mission’s Standards, such interference would affect the 
following population and areas now served by Station 
WCAU: Easton Publishing Company, 5,486 people in an 
area of 48.5 square miles; Associated Broadcasters, Inc., 
5,973 people in an area of 26.7 square miles; Allentown 
Broadcasting Company, 3,006 people in an undetermined 
area; and Steel City Broadcasting Company of Bethle¬ 
hem, Pennsylvania, Inc., 2,594 people in an area of 13.2 
square miles. 2 Simultaneous operation as proposed by 
any two out of the four applicants would cause destructive 
mutual interference since two of these applicants seek the 
same facilities in the same community, and the other two 
seek such facilities in a city only 14 miles away. Ex¬ 
cept as noted above, none of the proposed operations 
would cause objectionable interference to any existing sta¬ 
tion or any station proposed in pending applications. 

2 By application of newly adopted Standards, such interference would be 
substantially reduced. 
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1770 The Easton Applicants. 

8. Easton Publishing Company has an authorized cap¬ 
ital of $1,000,000, represented by 10,000 shares of $100 par 
value per share, of which 8,000 shares have been issued. 
Its officers, directors, and stockholders and their respec¬ 
tive stockholdings are as follows: ; 

Number of 

Name Office Shares Percentage 

3,732 46.G5 

9 0.1125 

50 0.625 '' 


3,925 49.0625 j 


100 1.25 


100 1.25 


S4 1.05 ■ 

Total 8,000 100.0000%’ 

The individual stockholders and the beneficiaries of the 
foregoing trusts are citizens of the United States. Appli¬ 
cant publishes the Easton Express, the only daily news¬ 
paper in Easton. 

i 

1771 9. Chester Snyder, applicant’s president and prin-; 

cipal individual stockholder, is a life-long resident of 
Easton. He participates actively as a director in appli¬ 
cant’s publishing affairs and will also participate in over¬ 
all supervision of its proposed radio operations. He is 


Chester Snyder President and direc 

Adele Steele Fretz Vice-president and 

director 

J. L. Stackhouse Secretary-treasurer 

and director 

Adele Steele Fretz and The 
Easton National Bank as sub¬ 
stituted Trustee under the will 
of H. J. Steele, deceased 
(Stock voted by Adele 
Steele Fretz) 

First National Bank & Trust 
Company, Trustee under a 
Deed of Trust created by 
J. L. Stackhouse (Stock voted 
by J. L. Stackhouse) 

First National Bank & Trust 
Company, Trustee under a 
Deed of Trust created by 
J. II. McGrath (Stock voted 
by McGrath executors) 

Estate of J. H. McGrath 
(Executors: Catherine McGrath 
and J. H. McGrath, Jr., 
children) 
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president of the City Ice Company in Easton. In the past 
lie has held various positions in civic organizations in the 
community but has now generally retired from these ac¬ 
tivities. Adele Steele Fretz has lived in Easton most of 
her life and also participates actively in the newspaper 
affairs of applicant and manages the real estate and other 
interests in the estate of her father. She will not partici¬ 
pate in the daily operation of the proposed radio station. 
J. L. Stackhouse, a resident of Easton, whose principal 
business interests are in the Easton Publishing Company, 
is a member of various civic and fraternal organizations 
and is particularly active in press and newspaper associa¬ 
tions in Pennsylvania and New Jersey. 

10. The operation and management of applicant’s pro¬ 
posed station will be entrusted to the national advertising 
manager of its paper, Nelson W. Rounsley. Mr. Rounsley, 
who will discontinue his newspaper activities upon assump¬ 
tion of his radio duties, has had no prior radio experience 
and, consequently, applicant expects to rely upon a profes¬ 
sional staff for programming and operating the station 
during the early stages of its operation. At the time of the 
hearing no personnel had been selected. 

11. Applicant proposes a service consisting of 50% com¬ 
mercial and 50% sustaining programs. A breakdown of 
its proposed program schedule, by type of program, shows 
the following: General entertainment, 50%; educational, 
5%; religious, 3%; agricultural, 7%; news, 15%; sports, 
5%; fraternal and miscellaneous public service, 10%; and 
special features, 5%. A further breakdown by source of 
program indicates the following percentages: Network 
commercial, 15%; network sustaining, 48%; recorded sus¬ 
taining, 21%; wire sustaining, 4%, and live sustaining, 
12%. Applicant has made tentative arrangements for an 
affiliation with the Mutual Broadcasting System. Approxi¬ 
mately 345 commercial spot announcements per week are 
anticipated; and such time as may be necessary will be 
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made available for sustaining spot announcements. Appli¬ 
cant now holds a conditional grant for an FM station in 
Easton and proposes a complete duplication of service on 
its proposed AM and FM stations. Members of its news¬ 
paper staff will be used for the collection and presentation 
of local news programs, which are to be supplemented with 
a national wire news service. Special feature programs of 
local interest, such as sports and society news, will also be 
presented by members of the staff of its newspaper. Appli¬ 
cant proposes to make time available by means of forurii- 
type programs for the discussion of controversial issues. 
Broadcasts by candidates for political office will be on a 
commercial basis. Applicant has organized a citizens’ ad¬ 
visory committee to assist it in developing a well-rounded 
program service adapted to the needs and desires of the 
community. ; 

1772 12. As of December 31, 1945, Easton Publishing 

Company had assets of $1,106,429, liabilities of ap¬ 
proximately $219,394, and a net worth of $887,035. Con¬ 
struction cost of its proposed AM station is $2S,885, and of 
its proposed FM station, for which it has a conditional 
grant, is $30,900. However, if this application is also 
granted, it is estimated that the two stations can be con¬ 
structed for approximately $47,000. Applicant’s monthly 
operating expense for its AM station is estimated at $3,200, 
and its monthly revenue is expected to be $4,000. 

13. The other Easton applicant in this proceeding, As r 
sociated Broadcasters, Inc., is the licensee of Easton Sta T 
lion WEST, and seeks to change frequency for that station 
from 1400 kc to 1230 kc. The estimated construction cost 
for accomplishing this change is between $200 and $300, 
Associated Broadcasters, Inc., has an authorized capital of 
$5,000, represented by 5,000 shares of $1.00 par value per 
share. Its stockholders, officers, and directors, and the 
amount of stock held by each are as follows: 
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Name 

Office Shares 

Percent¬ 

age 

John F. Steinman 

Chairman of Board 



and Director 2,500 

50% 

E. C. Anderson 

President and Director 


Clair R. McCollough 

(Station Manager) 

First Vice-President 


J. Hale Steinman 

and Director 

Second Vice-President 



and Director 2,500 

50% 

H. E. Benner 

Treasurer 


I. Z. Buckwalter 

Secretary 


D. R. Armstrong 

Asst. Secretary- 


W. W. Shenk 

Treasurer 

Asst. Secretary- 


Mrs. L. T. Steinman 

Treasurer 

Director 


Mrs. S. W. Steinman 

Director 



All of the foregoing- are citizens of the United States. 
John F. Steinman and J. Hale Steinman, who together own 
all of applicant’s stock, are residents of Lancaster, Penn¬ 
sylvania, which is about 90 miles from Easton. In addition 
to their ownership of applicant’s stock, they own all 
1773 or a majority of the stock of six separate corpora¬ 
tions which are the licensees of the radio stations 
comprising the so-called Mason-Dixon Group. 3 In addition, 
they own a minority interest in Station WILM at Wilming¬ 
ton, Delaware. The other officers listed above hold identi¬ 
cal offices in each of the licensees of stations in the Mason- 
Dixon Group, except that each of these corporations has 
as its president the manager of the particular station it 
owns. 


3 The Mason-Dixon Group includes the following stations: WGAL, Lan¬ 
caster, Pennsylvania: WDEL, Wilmington, Delaware: WAZL. Hazleton, Penn¬ 
sylvania; WKBO, Harrisburg, Pennsylvania; WORK, York, Pennsylvania; 
WRAW, Reading, Pennsylvania; and WEST, Easton, Pennsylvania. 
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14. The day-to-day operation of Station WEST is di¬ 
rected by E. C. Anderson, the president of Associated 
Broadcasters, Inc. and general manager of the station. The 
owners of the applicant do not participate in the operation 
of the station other than in matters of policy, and visit 
Easton only about six times a year. 

15. Station WEST is an affiliate of the National Broad¬ 
casting Company and about 70% of its broadcast time is 
devoted to network programs. A breakdown of its program 
during a typical week in April 1946 shows the following: 
Network commercial, 45.6%; network sustaining, 16.1%; 
recorded commercial, 16.5%; recorded sustaining, 3.1%; 
wire commercial, 5.8%; wire sustaining, 5.0%; live com¬ 
mercial, 2.4%; and live sustaining, 5.5%. There were 3^7 
commercial spot announcements and 3 public service an¬ 
nouncements broadcast during this week. About 70% Of 
the total broadcast time is on a commercial basis and 30% 
is on a sustaining basis. A typical program schedule was 
submitted which shows the following breakdown by types 
of programs: entertainment, 66.7%; educational, 6.6%; 
religious, 7.1% ; agricultural, 1.0%; news, 14.7%; and civic, 
3.9%. Applicant has no established policy with respect to 
the number of commercial spot announcements to be carried 
in a single program, nor does it have any fixed policy rela r 
tive to the availability of time for discussions of public 
controversial issues. In both fields, as in the broader field 
of general selection of programs, the station manager is, as 
a matter of practice, virtually autonomous; although he is 
subject to control by applicant’s stockholders and direc¬ 
tors, no instance of any difference of opinion between the 
manager and the directors on program matters could be 
recalled by the witnesses. No change in the existing pro¬ 
gram balance or program policies of Station WEST is con¬ 
templated if the application of Associated Broadcasters, 
Inc., should be granted. 
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1774 The Allentown Applicants 

16. Allentown Broadcasting Corporation has an author¬ 
ized capital of $35,000, represented by 350 shares without 
par value. Its officers, directors, and stockholders, all 
United States citizens, and their respective holdings are as 
follows: 


Name and Address 

Office 

Number of 
shares owned or 
subscribed 

% of total 

Lewis Windmuller 
Washington, D. C. 

Cora G. Windmuller 
Washington, D. C. 

President, 
urer, and 
tor 

Secretary 

treasurer 

treas- 

direc- 

and 1 

259 

74.0% 

Lynne C. Smeby 
Washington, D. C. 

Director 


13 

3.7% 

Edmund H. Scholl 
Allentown, Pennsylvania 

Director 


10 

2.9% 

Henry K. Bauman 
Allentown, Pennsylvania 

Director 


10 

(O 

o 

$ 

Carl H. Butman 
Washington, D. C. 



20* 

5.7% 

Charles G. Helwig 
Allentown, Pennsylvania 



10 

2-9% 

David K. Gernerd 
Allentown, Pennsylvania 



20 

5.7% 

George W. Peters 
Allentown, Pennsylvania 



5 

1.4% 

Roscoe Q. Jarrett 



3 

0.8% 


Allentown, Pennsylvania 

Total 3f>0 100% 


* Jointly with Marguerita M. Butman, wife, citizen of the United States. 


17. Lewis Windmuller, applicant’s president, treasurer, 
director and (with his wife) principal stockholder, is pres¬ 
ently a resident of Washington, D. C., where he has resided 
for the past sixteen years. From 1920 to 1929, he 
1775 was employed in New York City by the Bull Steam¬ 
ship Lines, and during this period, supervised the es¬ 
tablishment of its experimental radio communications sys¬ 
tem between New York City, Baltimore, and various West 
Indian ports. From 1931 to 1937, he was engaged in the 
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business of making sound recordings, teaching broadcast¬ 
ing techniques, and acting as a consultant to broadcast sta¬ 
tion licensees and applicants with respect to program and 
commercial matters; in this connection, under the auspices 
of the United States Office of Education, he produced and 
directed a series of radio programs entitled “The Ameri¬ 
can Family Robinson” which was broadcast over a coast-to- 
coast network. For about three years thereafter, he was 
engaged in the sale of sound-recording and transcription 
equipment, and during the war, he was employed in the 
Office of the Chief Signal Officer, where he had responsi¬ 
bility for supervision of the development of the Army’s 
field radio equipment. Since September 1945 he has de¬ 
voted his time to the organization of the applicant corpora¬ 
tion and the preparation of the present application. Cora 
G. Windmuller, the wife of Lewis Windmuller, is a school 
teacher in Washington, D. C. If this application is granted, 
the Windmullers will move to Allentown and will live tlier6. 
Mr. Windmuller will act as general manager of the pro¬ 
posed station and will devote his full time to direct super¬ 
vision of its day-to-day operations. Applicant has engaged 
the services of an experienced commercial manager and 
proposes to employ such additional professional personnel 
as may be necessary for satisfactory operation of the sta¬ 
tion. ; 

IS. Lynne C. Smeby, a director and 3.7% stockholder of 
applicant, is a consulting radio engineer who lives and prac¬ 
tices in Washington, D. C. He has been chief engineer in 
various radio stations and is an officer, director, and a 22% 
stockholder in the Ohio-Michigan Broadcasting Corpora¬ 
tion which is an applicant for AM and FM stations in To¬ 
ledo, Ohio; if the latter’s application is granted, he will 
move to Toledo and direct the station to be built there. 
Toledo is over 400 miles from Allentown. Edmund II. 
Scholl and Henry K. Bauman, both 2.9% stockholders of 
this applicant, are residents of Allentown. Mr. Bauman is 
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vice president and a director of the Lehigh Title Guaranty 
Company; since December 1, 1945, he has been postmaster 
in the City of Allentown. He has held office as a director 
of the Department of Education and member of the City 
Council of Allentown. Mr. Scholl has lived in Allentown 
for 73 years, and has been engaged there in the wholesale 
mercantile business. He is active in numerous civic and 
fraternal organizations, including the Lehigh County Agri¬ 
cultural Society, the Pennsylvania State Fair Association, 
and the Pennsylvania Civic Music Society. The remaining 
stockholders listed above include two lawyers, a distributor 
of tobacco and confectionary productions, and a realtor, 
all residents of Allentown; and a radio consultant, a resi¬ 
dent of Washington. 

1776 19. Other than the Windmullers, the applicant’s 

stockholders will not participate directly in the day- 
to-day operation of the proposed station, but those who are 
directors will devote such time as is required to carry out 
their directorial duties. 

20. Applicant proposes a service consisting of 66% com¬ 
mercial and 34% sustaining programs. Tentative agree¬ 
ments have been made for national wire news service and 
for local news coverage. Applicant submitted a proposed 
typical program schedule which shows the following break¬ 
down by types of program: General entertainment, 46.2% ; 
news, 9.8%; educational (including public discussion), 
22.5%; religious, 5.6%; civic and fraternal, 6.7%; agricul¬ 
tural, 3.4%; and special events, 5.7%. These programs will 
be divided among the different categories as follows: Re¬ 
corded commercial, 40.84%; recorded sustaining, 7.14%; 
wire commercial, 10.27%; wire sustaining, 0.59%; live com¬ 
mercial, 15.11% and live sustaining, 26.05%. Approxi¬ 
mately 300 to 350 commercial spot announcements per week 
are anticipated; no estimate of the number of public service 
announcements contemplated was given. Applicant has dis¬ 
cussed network affiliation with both American Broadcasting 
Company and Mutual Broadcasting System. Should such 
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affiliation be secured, applicant proposes to reduce the num¬ 
ber of recorded programs in order to make time available 
for network programs. Applicant contemplates ultimately 
building an PM station. It proposes to make time available 
without charge to local religious groups, to foster the devel¬ 
opment of local talent, and to encourage the discussion of 
controversial issues by furnishing time without charge for 
the presentation of all points of view. Sufficient time will 
be made available at regular commercial rates for broad¬ 
casts by candidates for political office. 

21. Construction cost of the station proposed by the Al¬ 
lentown Broadcasting Corporation is $15,800, with monthly 
operating expense and monthly revenue estimated at $4,122 
and $7,000, respectively. As of May 1, 1946, applicant’s 
total assets amounted to $35,000, with no liabilities; of these 
assets, $3,500 represented cash, $500 was prepaid expense, 
and $31,000 was represented by stock subscriptions. Each 
of the subscribers is financially able to meet his purchase 
commitments. 

v ; 

22. The other Allentown applicant, Steel City Broadcast¬ 
ing Company of Bethlehem, Pennsylvania, Inc., has an au- 
thorized capital of $25,000 represented by 250 shares of no 
par stock, all of which have been issued and subscribed. Its 
officers, directors, and stockholders, all of whom are United 
States citizens, and their respective holdings are as follows: 
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Name and Address 

Office 

Number of 
Shares 

Percentage 

Robert E. Moyer, Jr. 
Allentown, Pennsylvania 

President and 
director 

43 

17.2% 

George D. Gartland 
Johnstown, Pennsylvania 

Vise-president and 
director 

50 

20 % 

Walter M. Thomas 
Johnstown, Pennsylvania 

Treasurer and 
director 

50 

£ 

o 

Cl 

C. B. Hammcrle 

Johnstown, Pennsylvania 

Secretary and 
director 

25 

10 % 

Robert H. Haas 

Allentown, Pennsylvania 

Director 

18 

7.2% 

Alexander M. Peters 
Allentown, Pennsylvania 

Director 

10 

4 % 

Lloyd J. Hersh 

Allentown, Pennsylvania 


18 

7.2% 

Herbert C. Trexler 
Allentown, Pennsylvania 


IS 

7.2% 

W. W. Rhoda 

Allentown, Pennsylvania 


18 

7.2% 


Total 

250 

100.0% 


23. Robert E. Moyer, Jr., is a resident and businessman 
of Allentown where he is associated with the Heilman Boil- 
erworks. He is active in civic and fraternal organizations 
in the community, and became interested in the applicant 
after discussions with Messrs. Gartland, Thomas, and Ham- 
merle, residents of Johnstown who were considering the 
possibility of establishing a new station in Allentown. Mr. 
Moyer then purchased stock in the applicant and interested 
the other Allentown stockholders in doing so. The three 
Johnstown stockholders, who together own 50% of the stock, 
are also officers, directors, and controlling stockholders of 
Central Broadcasting Company, which holds a construction 
permit for a new AM station in Johnstown, and of General 
Broadcasting Company, applicant for a new station at Al¬ 
toona, Pennsylvania/ Two of these stockholders, Walter 


•» Johnstown and Altoona are respectively about 200 and 160 miles from 
Allentown. 
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M. Thomas and his brother-in-law, George D. Gartland, own 
the two theaters in Johnstown, where Thomas is employed 
by the Bethlehem Steel Company. The third Johnstown 
stockholder, C. B. Ilammerle, is in the dry cleaning 
177S business there. The remaining five stockholders, who 
together held 32.8% of applicant’s stock, include a 
lawyer (Robert E. Haas), a doctor (Alexander M. Peters), 
and three officers and stockholders of the same boiler works 
in which Mr. Moyer is interested. All of these five stock¬ 
holders are residents of Allentown. 

24. Applicant submitted a tentative program schedule 
showing the following breakdown by types of program: En¬ 
tertainment and music, 44 %; educational, 11%; religious, 
6%; agricultural, 3% ; news, 10%; sports, 4%; civic, fra¬ 
ternal, and social, 10%; and miscellaneous, 12%. These 
programs would fall into the following categories: Re¬ 
corded commercial, 13.5%; recorded sustaining, 22.7% ; wire 
commercial, 3.8%; wire sustaining, 7.4%; live commercial, 
10.7%; and live sustaining, 41.8%. It is planned that 28% 
of the time would be on a commercial basis and 72% on a 
sustaining basis. Approximately 225 commercial and 350 
sustaining public service announcements per week are an¬ 
ticipated. Applicant contemplates an affiliation with a na¬ 
tional network if an arrangement can be made without ma> 
terially altering its local program plans. It will make time 
available without charge for local religious programs and 
will give or sell time for the discussion of controversial is¬ 
sues. Applicant has employed a general manager, a pro¬ 
gram manager, a sales manager, and a chief engineer, each 
of whom has had radio experience of varying degrees. It 
intends to employ any additional personnel necessary to op4 
erate the station satisfactorily. None of the stockholders 
intends to devote his full time to the station, and only Mr.: 
Moyer plans to visit the station each day. 

25. Estimated construction cost for the applicant amounts 
to $15,185, and its expected monthly expense and revenue 
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are $6,726 and $10,226.10, respectively. As of April 30, 
1946, it had total assets of $25,000, with no liabilities. 

Conclusions 

1. The Easton Publishing Company and Associated 
Broadcasters, Inc., request the same facilities in Easton, 
Pennsylvania; Allentown Broadcasting Company and Steel 
City Broadcasting Company each requests identical facili¬ 
ties in Allentown, Pennsylvania, only 14 miles away. Under 
these circumstances, simultaneous operation by any two of 
the applicants, as proposed, would create mutually destruc¬ 
tive interference and, accordingly, only one of the applica¬ 
tions can be granted. 

2. In making a selection as among the applicants, consid¬ 
eration must be given to the comparative need of Easton 
and Allentown for radio service. Under Section 307(b), 
we are required to exercise our licensing authority so as to 
“provide a fair, efficient and equitable distribution of radio 
service” to the various communities. The population of 
Allentown is about three times the size of Easton, and the 
scale of its commercial activities is at least three times as 
great as in Easton. Together with the contiguous commu¬ 
nity of Bethlehem, Allentown is about five times as large as 

Easton. Easton has one full-time station, WEST; 
1779 Allentown now has one full-time station, WSAN, and 

one daytime only station has been placed in operation 
since the time of the hearing herein. Upon consideration 
of the size of the two cities, the existing facilities of each 
and the amount of radio service available to each, we con¬ 
clude that Allentowm is in greater need of another radio sta¬ 
tion than Easton; that its need for another radio station is 
greater than Easton’s need for extended services from its 
existing station, WEST; and that the purposes of Section 
307(b) of the Communications Act would be better served 
by a grant to one of the Allentown applicants than by a 
grant to either of the Easton applicants. 


47 


3. As between Allentown Broadcasting Company and 
Steel City Broadcasting Company, each of which seeks to 
construct a new station in Allentown, we believe the former 
is to be preferred. In the case of either applicant, a sub¬ 
stantial portion of the stock is held by persons who are not 
now residents of Allentown; in the case of Steel City Broad¬ 
casting Company, of the stock is held by residents of 
Johnstown, w’hile in the case of Allentown Broadcasting 
Company, approximately 4/5 of the stock is held by non¬ 
residents. However, in the case of Allentown Broadcasting 
Company, Mr. and Mrs. Windmuller, who own 74% of the 
stock, intend to move to Allentown and to integrate them¬ 
selves in the community. Thus, about 91% of this appli¬ 
cant’s stock is held by persons who have either been resi¬ 
dents of Allentown or will make their home there if the ap¬ 
plication is granted. By comparison, none of the Johns- 
towm stockholders of Steel City Broadcasting Company 
have any intention of moving to Allentown. Three of this 
applicant’s six directors and three of its four officers live 
in Johnstown, Pennsylvania, which is 200 miles from Allen¬ 
town; they are actively engaged in broadcasting activities 
there and in Altoona, Pennsylvania. Moreover, the presi¬ 
dent and principal stockholder of Allentown Broadcasting 
Company is to become the active operating head of the pro¬ 
posed station and wull devote his full time to its manage¬ 
ment. He has had a wide experience in various phases of 
radio, in programming as well as technical fields, and is well 
qualified to undertake management of the proposed station. 
In contrast, all of the officers, directors and stockholders of 
Steel City Broadcasting Company are engaged in other 
businesses, none expects to devote his full time to the opera¬ 
tion of the proposed station in Allentown, and only one will 
visit the station daily. Finally a grant of a station to Allen¬ 
town Broadcasting Company is preferable to granting a 
third Pennsylvania station to the Johnstown stockholders of 
Steel City Broadcasting Company, because it will result in 
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greater diversity of ownership of broadcast stations in the 
area. 

4. For the foregoing reasons, we conclude that a grant of 
the application of Allentown Broadcasting Corporation is 
better calculated to serve public interest than a grant of 
any of the other three applications herein. Allentown 
Broadcasting Corporation is legally, financially, technically, 

and otherwise qualified to construct and operate the 

1780 station it proposes. 

5. It is therefore ordered this 14th day of June, 1947, 
that the application of Allentown Broadcasting Company 
be, and it is granted. It is further ordered that the appli¬ 
cations of Easton Publishing Company, Associated Broad¬ 
casters, Inc., and Steel City Broadcasting Company of Beth¬ 
lehem, Pennsylvania, Inc., be and they are denied. The 
grant of the application of Allentown Broadcasting Corpo¬ 
ration is subject to the condition that within sixty days from 
date of grant an application for modification of permit will 
be filed specifying an antenna system and transmitter site 
which will meet the requirements of the Commission’s 
Standards of Good Engineering Practice. 

Federal Communications Commission 

T. J. Slowie 

Secretary. 

Released: June 23, 1947 

###*•##*#* 

1781 July 11 1947 

Petition for Rehearing 

The Easton Publishing Company petitions the Federal 
Communications Commission to rehear its above entitled 
application pursuant to Section 405 of the Communications 
Act and Paragraph 1.893 of the Rules and Regulations 
promulgated thereunder, and in support of its petition 
states: 
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Preliminary Statement 

On June 23, 1947, the Commission released its Final de¬ 
cision denying the application of the Easton Publishing 
Company for a permit to construct a new broadcast station 
to operate unlimited time on the local frequency of 1230 
kilocycles with 250 watts power in Easton, Pennsylvania. 
The Commission thus affirmed the Proposed Decision which 
it adopted on April 28th, making only minor changes there¬ 
in. 

The application in question was heard in a consolidated 
proceeding with the other above entitled applications, all 
for the same facilities, of the Allentown Broadcasting Cor¬ 
poration and Steel City Broadcasting Company for new sta¬ 
tions in Allentown, Pennsylvania, and of Associated Broad¬ 
casters, Inc., licensee of WEST, Easton, for a change in 
the frequency of that station from 1400 to 1230 kc. The ap¬ 
plications are mutually exclusive. 

1782 The sole reason for the denial of the application of 
the Easton Publishing Company, together with that 
of Associated Broadcasters, Inc., is found in the following 
language: 

“. . . Upon consideration of the size of the two cities; 
the existing facilities of each and the amount of radio ser¬ 
vice available to each, we conclude that Allentown is in 
greater need of another radio station than Easton; that its 
need for another radio station is greater than Easton’s need, 
for extended service from its existing station, WEST; and 
that the purposes of Section 307(b) of the Communications 
Act would be better served by a grant to one of the Allen¬ 
town applicants than by a grant to either of the Easton ap¬ 
plicants.” 

Petitioner filed Exceptions to the Proposed Decision of 
the Commission; oral argument was heard on June 13th. 

There is no conclusion that petitioner is not legally, finan¬ 
cially, technically, and otherwise qualified to construct its 
proposed station; in fact, the record (Tr. 140) and certain ; 
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of the findings (Nos. 8-12) are no doubt adequate to support 
a contrary conclusion. Therefore, the denial of petitioner’s 
application must be considered to be due entirely to the al¬ 
leged mandate of Section 307(b) of the Communications 
Act. 

Matters Not Considered by the Commission 

Either in its Exceptions, or during the oral argument, or 
on both occasions, petitioner called the Commission’s atten¬ 
tion to certain facts which were pertinent to the application 
of Section 307(b), namely, that— 

1. In carrying out the provisions of Section 307(b) the 
Commission must consider and compare, in its entirety, 
each of the separate and distinct communities involved, and 
may not compare segments of such different communities. 

2. In distributing radio facilities the Commission must 
take into consideration power and hours of operation of sta¬ 
tions in determining whether a fair, efficient, and equitable 
distribution is being provided. 

3. The Commission must consider FM (frequency modu¬ 
lation) radio service as well as AM (amplitude modulation 
—standard) radio service in providing an “equitable dis¬ 
tribution of radio service” under Section 307(b). 

These factual assertions are clearly supported by the lan¬ 
guage found in Section 307(b): 

“. . . the Commission shall make such distribution of 
licenses, frequencies, hours of operation, and of power 
among the several States and communities as to provide a 
fair, efficient, and equitable distribution of radio service to 
each of the same.” 

1783 Significantly, distribution is not to be among the 
States and cities, but among the States and “com¬ 
munities”. This may clearly envision a community which 
is smaller than a metropolitan district, such as the district 
which embraces both Allentown and Easton,* and it may 
envision a community larger than a single village, town, or 

* It is known as the “ Allentown-Bcthlehem-Easton Metropolitan District ’ \ 
(Exhibits 3, 6, and 12; 1940 U. S. Census, Vol. 1, pp. 933, 953.) 
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city. As stated in the Decision, Easton and Allentown are 
only 14 miles apart, although they be in the same Metropoli¬ 
tan District. 

In its Proposed Decision the Commission properly con¬ 
sidered Allentown and the contiguous city of Bethlehem as 
one community in comparing the needs of that area with the 
needs of Easton. In one of its findings it also considered 
Easton and the contiguous city of Phillipsburg, New Jersey, 
as one community, but it never gave proper consideration 
to the entire Easton community for purposes of comparison 
with the entire Allentown community. 

In its Exceptions (Par. 1) and during the oral argument 
petitioner pointed out that Easton is the center of a solidly 
built-up community having more than twice the population 
which resides within the corporate limits of Easton alone. 
According to the 1940 U. S. Census, only 33,589 persons 
reside within those limits, but contiguous to Easton are the 
Boro of Wilson with a population of 8,217, the Boro of 
West Easton with 1,159, and Phillipsburg, N. J., with 18,314, 
adjacent to which is the Boro of Alpha with 2,301. These 
comprise a solidly built-up community of 63,580 persons 
within a radius of not more than two and one-half miles. 
Adjacent to or beyond these are unincorporated residential 
districts which complete the so-called “city zone” and give? 
it a total population of 75,984. (Tr. 257-258.) However, for 
the purposes of this case, the figure 63,580 will be used. 

Indeed, in the testimony which it offered concerning the 
programs which it proposed to render petitioner specifically 
referred to educational programs which would comprehend 
the schools in Easton, Phillipsburg, and Wilson, and to agri¬ 
cultural programs designed to serve the rural area contigu¬ 
ous to the entire Easton community. (Tr. 267-8, 272.) There 
was uncontradicted testimony to the effect that petitioner’s 
proposed program service is based upon an intimate knowl¬ 
edge of the community and of the existing radio service, and 
is designed to meet the needs of the area and to supplement 
the service now available. (Tr. 274, 278-280, 283.) 
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1784 In the light of the language of Section 307(b), the 
Commission must consider and compare the two 
“communities” involved, namely, Easton with the con¬ 
tiguous and surrounding towns which make up the solidly 
built-up community within a radius of not more than two 
and one-half miles, and Allentown with the adjacent city of 
Bethlehem. The picture would be much different if there 
were conflicting applications from Allentown and Bethle¬ 
hem, in which case each of those cities would necessarily 
be considered a separate entity for the purpose of Section 
307(b). Similarly, if there were conflicting applications 
from Easton and Phillipsburg, each of those cities w*ould 
necessarily be considered distinct communities for the pur¬ 
poses of 307(b). However, here we have an Easton appli¬ 
cant that seeks to serve the entire Easton community, as 
compared with Allentown applicants who seek to serve the 
entire Allentown community. Therefore, the entire com¬ 
munities must be considered when making a comparison in 
order to determine whether an equitable distribution will 
be provided as required by the statute. 

The Commission failed to find the true extent of the radio 
service now available or authorized in these two communi¬ 
ties. This is apparently occasioned by the Commission’s 
disregard of the power and hours of operation in connection 
with the AM facilities, as well as its complete disregard of 
the existing and authorized FM facilities. Such disregard 
is not sanctioned by the Act; indeed, as to powers and hours 
of operation it is expressly forbidden. Section 307(b) spe¬ 
cifically refers to “distribution of licenses, frequencies, 
hours of operation, and of power,” and then refers to the 
“equitable distribution of radio service” without restric¬ 
tion. 

The importance of local transmission facilities to provide 
a media for local expression has often been stressed by the 
Commission in interpreting the phrase “equitable distribu¬ 
tion of radio service.” In the Commission’s Decision, 
B-244, rendered in July, 1946, involving applications for 
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Utica and Rome, New York, wherein each of the Utica ap¬ 
plicants expressed a willingness to accept a grant upon the 
condition that it erect and operate a ‘ * booster ” station in 
Rome to render primary service to that city, the Commis¬ 
sion decided in favor of the Rome applicant, stating in part 
(p. 3): 

. . We regard Section 307(b) as contemplating not 
merely the availability of reception service to communities 
but also the availability of transmission facilities to suCli 
communities in order to provide them, to the extent pos¬ 
sible, with their own media for local expression. ...” i 

1785 However, in connection with its insistence upon 
the importance of transmission facilities as an ele¬ 
ment of “radio service”, the Commission has failed to pay 
any attention to the character of the facilities involved, 
namely, power and hours of operation. Furthermore, in 
spite of the growing emphasis upon the value of FM broad¬ 
casting over AM, the Commission has not considered FM 
radio service as an element in the determination of exists 
ing or proposed service under 307(b). Inasmuch as the Sec-- 
tion places no restriction upon the type of radio service that 
is to be equitably distributed, the Commission may not 
arbitrarily read such a restriction into the Act by refusing 
to take into consideration, simultaneously, both AM and 
FM radio service when applying the provisions of Section 
307(b). 

Under the so-called Davis Amendment to the Radio Act. 
of 1927, which was carried over into the Communications 
Act of 1934 and directed the allocation of facilities accord¬ 
ing to power and hours of operation among the States with¬ 
in each of five specified zones according to population, the 
Commission applied a unit quota system to the various 
zones and the States therein. Under this system considera¬ 
tion was given the factors of power and hours of operation. 
However, since the present Section 307(b) was passed in 
1936 to take the place of the Davis amendment, the Commis- 
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sion has ceased to consider the factors of power and hours 
of operation although the Section still contains the require¬ 
ment. 

Clearly, it is incumbent upon the Commission to evaluate 
the power and hours of operation involved in rendering the 
radio service already, or to be, provided a community. Ad¬ 
mittedly, no rule of thumb may be used to this end, because 
the distribution is to be an equitable one. In the absence 
of a better method of evaluation, unit values may be derived 
from those employed by the Commission in administering 
the old quota system required by the Davis Amendment.* 
Whatever values may be used, if they be impartially ap¬ 
plied, relative values may certainly be determined so that 
the equitable distribution required by the Act may better 
be achieved. 

1786 Inasmuch as FM stations were not being author¬ 
ized when the old quota system was in effect, no units 
were ever established for the different classes of FM sta¬ 
tions. For the present comparative purpose a Class A 
FM station, regardless of its actual service area, may be 
placed in the same category as a 250-watt unlimited time 
AM station. (Under Rule 3.203 a Class A station is de¬ 
fined as one rendering service “primarily to a community 
or to a city or town other than the principal city of an area, 
and the surrounding rural area”, and the effective radiated 
power must be not less than 250 watts or more than 1,000 
watts.) Similarly, a Class B FM station may be given the 
status of a 1,000-watt unlimited time AM station, although 
it might more appropriately be compared with a 5,000-watt 
operation. (Rule 3.204 defines a Class B station as one de¬ 
signed to render service “primarily to a metropolitan dis¬ 
trict or principal city and the surrounding rural area, or to 

* These values, as far as here pertinent, are: 


5,000 watts, unlimited 2.0 units 

1,000 watts, unlimited 1.0 “ 

1,000 watts, daytime 0.5 “ 

250 watts, unlimited 0.4 “ 

250 watts, daytime 0.2 tf 
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rural areas removed from large centers of population.” 
Depending upon their locations, the minimum radiated 
power of Class B stations shall be 2,000 watts or 10,000 
watts.) 

As aforesaid, the equitable distribution required by Sec¬ 
tion 307(b) is to be among the several States and communi¬ 
ties, and not among the several cities, towns, or villages. In 
some eases, as here, several incorporated cities or towns 
may comprise a single community. This was partially 
recognized by the Commission in its Proposed Decision, but 
almost entirely ignored in the Final Decision. 

The entire Easton community with the contiguous incorr 
porated Boro of Wilson, Boro of West Easton, and Phillips^ 
burg, N. J., with the adjacent Boro of Alpha, has a total 
population of 63,580, as aforementioned, whereas the entire, 
Allentown community, which includes the contiguous city of 
Bethlehem, has a population of 155,394.* Therefore, the 
size of the Easton community as compared to the Allentown 
community may be conservatively expressed by the ratio 
of 2:5, although it should be slightly more in favor of 
Easton. 

The present facilities, both existing and authorized, for 
the Easton and Allentown communities, respectively, may 
best be shown in tabulated form. The following table em-! 
ploys the unit values above discussed: 

* Allentown alone has a population of 90,904, Bethlehem 58,490. (U. S. 

Census, 1940, Vol. 1, pp. 923, 924.) 


I 
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Community 

AM Stations 

Unit 

Value 

FM Stations 

Unit 

Value 

Easton 

(63,580 pop., includ¬ 
ing contiguous city of 
Phillipsburg and in¬ 
corporated Boros of 
Wilson, West Easton 
and Alpha) 

WEST 
(250 watts, 
unlimited) 

0.4 

WEEX 
(Class A, 

1,000 watts) 

0.4 


Totals 

0.4 


0.4 

Allentown 

(155,394 pop., includ¬ 
ing contiguous city of 
Bethlehem) 

WSAN 
(5,000 watts, 
unlimited) 

2.0 

WSAN—FM 
(Class B, 

8,000 watts) 

1.0 


WKAP 
(1,000 watts, 
daytime) 

0.5 

WKAP—FM 
(Class B, 

8,000 watts) 

1.0 


WGPA 

0.2 

WGPA—FM 

1.0 


(250 watts, day¬ 
time, actually 
located in 
Bethlehem) 


(Class B, 

10,000 watts, 
studio in 
Bethlehem) 

1 Class B granted 1.0 

Associated Broad¬ 
casters, Inc., li¬ 
censee of WEST, 
Easton, power 
not yet speci¬ 
fied, studio to be 
in Bethlehem) 


WFMZ 
(Class A, 
1,000 watts) 


0.4 


Totals 


2.7 


4.4 


It is thus seen that the AM facilities now assigned to the 
Easton and Allentown communities have a ratio of slightly 
more than 1:7, and that, if the FM facility values be in¬ 
cluded, the Easton total would be 0.8 and Allentown 7.1, or 
a ratio of about 1:9. 

The Commission’s decision to assign a new 250-watt un¬ 
limited-time AM station to the Allentown communitv would 
add 0.4 AM unit and change the approximate AM ratio from 
1:7 to 1:8. Of course, if the FM facilities were included, 
there would be a still further enhancement of the inequit- 
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able distribution of radio service to the Allentown commu¬ 
nity. 

On the other hand, if the new 250-watt unlimited time AM 
station w’ere to be assigned to Easton instead of to Allen¬ 
town, the AM units would be increased to 0.8 as compared 
with 2.7 for Allentown, thus changing the approxi- 
1788 mate ratio from 1:7 to 2:7, which would still be be¬ 
low the population ratio of 2:5. Obviously, if the FM 
facilities were included, the ratio would be even more out 
of proportion to the detriment of Easton. ; 

It might be urged that where an FM station is being op¬ 
erated by the licensee of an AM station there will be a sub¬ 
stantial duplication of programs, at least for the time be¬ 
ing. If this assumption be accepted as true it would mean 
that three Class B FM stations in the Allentown community 
would duplicate the programs carried by the three AM sta¬ 
tions, because the licensees are the same.* However, with 
these three Class B FM stations eliminatedrfrom considera- 
tion in evaluating the radio service, the Allentown commu¬ 
nity would still have a total of 4.1 AM and FM units as com¬ 
pared with 0.8 unit for Easton. This w T ould still leave the 
distribution of radio service inequitably in favor of Allen- \ 
town by a ratio of approximately 2:10. The result of the 
Commission’s Decision to add to the Allentown facilities 
will be still further to throw out of balance the “equitable” 
distribution and make the ratio 2:11 in favor of the Allen¬ 
town community. If the new station be added to Easton, on 
the other hand, the present ratio of 2:10, or 1:5, would be 
retained because of the foregoing assumption that, initially, 
the new station’s programs would be substantially dupli¬ 
cated by the Class A FM station now under construction by 
petitioner. 

Regardless of the set of circumstances which is adopted, 
it is clear that the Commission’s Decision does not carry 

* Lehigh Valley Broadcasting Company is licensee of WSAN and WSAN- 
FM; Allentown Broadcasting Company is licensee of WRAP and permittee 
of WKAP-FM; and Bethlehem Globe Publishing Company is licensee of 
WGPA and WGPA-FM. 
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out the provisions of Section 307(b). This is true even 
though only the AM facilities be considered, together with 
the factors of power and hours of operation. The result¬ 
ing inequitable distribution is increased when the FM ser¬ 
vice is also considered, as it clearly must be under the ex¬ 
press language of the Act. 

The Commission must not have considered the true char¬ 
acter and extent of the communities here involved, and also 
the total amount of radio service from the standpoint of 
transmission facilities, when it held that the purposes of 
Section 307(b) would be better served by a grant to one of 
the Allentowm applicants than by a grant to either of the 
Easton applicants. A final opportunity is accordingly here 
presented to enable the Commission to accord the facts and 
the statute the consideration which they obviously deserve. 

1789 Conclusion 

The foregoing consideration lead to the conclusion that 
the Commission erred in not considering relative facts and 
factors in applying the provisions of Section 307(b) and 
that, if they had been considered, the Commission would 
have decided that one of the Easton applicants, namely, the 
Easton Publishing Company, should have received a grant. 

Therefore, the Easton Publishing Company prays that 
the Commission rehear and reconsider its above entitled 
application, enlarge its findings to reflect the actual size of 
the communities here involved as set forth in the record and 
herein, and grant the application as a proper furtherance 
of the purposes of Section 307(b) of the Act. 

Respectfully submitted, 

Easton Publishing Company, 

By Eliot C. Lovett, 

Its Attorney , 

729 Fifteenth St., N. W., 
Washington 5, D. C. 

• •#••••••• 
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1815 Memorandum Opinion and Order. 

1. The Commission has before it for consideration peti¬ 
tions for rehearing filed on July 11,1947 by Eastoir Publish¬ 
ing Company and on July 14,1947 by Steel City Broadcast¬ 
ing Company of Bethlehem, Pennsylvania, Inc. directed 
against the Decision of the Commission released on June 
23, 1947 granting the application of Allentown Broadcast¬ 
ing Company for a construction permit for a new AM 
broadcasting station in Allentown, Pennsylvania, to operate 
on 1230 kc, with 250 watts power, unlimited time, and deny¬ 
ing petitioner’s mutually exclusive applications for the 
same facilities at Easton and Allentown, Pennsylvania, re¬ 
spectively. We shall first consider the Petition of Easton 
Publishing Company, against which Allentown Broadcast¬ 
ing Company filed its Opposition on July 22,1947. 

; 

2. Petitioner Easton Publishing Company, hereinafter 
referred to as petitioner or Easton Publishing, contends 
that in carrying out the provisions of Section 307(b) the 
Commission must consider and compare, in its entirety, 
each of the separate and distinct communities involved and 
may not compare segments of the different communities; 
that in distributing radio facilities, power and hours of op¬ 
eration of stations must be taken into consideration in de¬ 
termining whether a fair, efficient, and equitable distribu¬ 
tion is being provided; and that the Commission must give 
weight to FM (frequency modulation) as well as AM (am¬ 
plitude modulation) radio service in arriving at an equi¬ 
table distribution of radio service under Section 307(b). 
Along the same line, Easton Publishing further argues that 
the Commission erred in not considering relative facts and 
factors in applying the provisions of Section 307(b); and 
asserts that if such considerations had entered into its cab 
culations it would have decided that one of the Easton ap¬ 
plicants, namely Easton Publishing, should have received 
a grant. In this connection, Easton Publishing suggests 
that “in the absence of a better method of evaluation” of 
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the power and hours of operation in the two com- 
1S16 munities, the Commission should have been guided 
by some such mathematical formula as that employed 
by it under the now-superseded, so-called “Davis Amend¬ 
ment” to the Communications Act of 1934, with the addi¬ 
tional feature that the technique of assigning numerical 
values to the AM stations involved in that method be ex¬ 
tended to FM stations as well. The computation submitted 
by Easton Publishing on the basis of this proposal charges 
all AM and FM stations in the Allentown area to Allentown 
and all those in the Easton area to Easton. Translating 
the results thus obtained into ratios, the ratio between the 
two cities, for AM stations alone, according to Easton Pub¬ 
lishing’s calculations, is slightly more than 2:7, for both 
AM and FM stations, it is 1:9. Easton Publishing there¬ 
upon requests the Commission to rehear and reconsider its 
application, enlarge its finding of facts in conformity with 
this interpretation of the facts and the applicable law, and 
grant Easton Publishing’s application in furtherance of the 
purposes of Section 307(b). 

3. The Opposition to Easton Publishing’s Petition for 
Rehearing filed by the Allentown Broadcasting Corporation 
contains a tabulation of the population and annual volume 
of retail and wholesale sales figures for Easton and Allen¬ 
town as well as the surrounding towns or boros of each city, 
as shown by the 1940 U. S. Census. The population figures 
which the Commission stated it would judicially notice when 
they were presented to it at the Oral Argument show that if 
the populations of Easton and Phillipsburg (51,903) are 
compared to Allentown and Bethlehem (155,394), Allen¬ 
town is approximately three times larger than Easton; and 
that a similar result is obtained if Easton, together with its 
surrounding communities of Phillipsburg, Wilson, West 
Easton and Alpha, is compared to Allentown and its sur¬ 
rounding communities of Bethlehem, Hellertown, Fountain 
Hill, Emmaus, and Freemansburg; Easton’s total popula¬ 
tion then becomes 63,580 against Allentown’s roughly three 
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times greater population of 172,688. A comparison of the 
annual volume of retail and wholesale sales of the respec¬ 
tive towns and communities confirms the conclusion that the 
scale of commercial activity in Allentown is about triple 
that of Easton. 

■4. In contravention of Easton Publishing’s contention 
that the Commission failed to consider the respective power 
and hours of operation in the communities involved in allo¬ 
cating facilities under the provisions of Section 307(b), the 
Opposition to the Petition for Rehearing points to the fol¬ 
lowing language of the Commission’s Decision: “Upon 
consideration of the size of the two cities, the existing facili¬ 
ties of each, and the amount of radio service available to 
each, we conclude that Allentown is in greater need of 
another radio station than Easton; ...” 

i 

5. Finally, the Opposition to the Petition for Rehearing 
argues that in view of the differences between the various 
types of service, the present system of allocating each type 
of radio station so as to provide a fair, efficient, and equi¬ 
table distribution of that type of radio service to each of the 
several States and communities is the only feasible means 
of complying with Section 307(b) that if an equitable dis¬ 
tribution of each type of radio service is accom- 

1817 plished, certainly the result will be an equitable dis¬ 
tribution of all types of radio service; that perhaps 
in the future when the number of FM receivers in the hands 
of the public becomes substantial and when FM programs 
are not merely duplication of AM programs, the Commis¬ 
sion may properly consider the available FM radio service 
in deciding conflicting applications for AM facilities and 
vice versa; and that the mechanics of carrying out the man¬ 
date of Section 307(b) are within the sound discretion of 
the Commission. 

6. Contrary to Easton Publishing’s contention, these 
matters were fully presented by its counsel at the oral argu¬ 
ment before the Commission. This petition presents noth- 
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ing which was not considered by the Commission at that 
time. A comparison of the 1940 U. S. Census figures on the 
population and the volume of retail and wholesale sales for 
Easton and Allentown separately and with their adjacent 
towns confirms the findings of fact and conclusions of the 
Commission. A revival of the principle of the unit-quota 
system of allocating radio facilities along these lines urged 
by petitioner would be undesirable: this method, which 
was found to be cumbersome and unadapted to the achieve¬ 
ment of equitable allocation of services, was abandoned by 
the Commission after Congress deleted the so-called Davis 
Amendment from the Communications Act in 1936, and 
Easton Publishing has advanced no facts or argument which 
would warrant the Commission’s reverting to arithmetical 
formulae for fair, efficient and equitable allocation of radio 
facilities. That the power and hours of operation of the 
radio services available to Allentown and Easton, as well 
as the rural areas each applicant proposed to serve, were 
considered fully by the Commission is shown by the de¬ 
tailed findings on this subject in the Decision. 

7. In conclusion, the Commission is of the opinion that in 
allocating AM facilities between these communities, the 
weight which should be given to existing FM facilities is 
not sufficient to cause a result different from that arrived 
at in its Decision. The tabulation of AM and FM facilities 
in these communities was submitted at the oral argument 
by Easton Publishing and constituted part of the oral argu¬ 
ment record considered by the Commission in making its de¬ 
termination stated in paragraph 2 of the conclusions of the 
Decision that under Section 307(b) of the Communications 
Act Allentown is in greater need of the facilities here sought 
than is Easton. Upon a review of the respective facilities 
available to these two communities, and having in mind that 
AM receivers are presently in much wider distribution than 
FM receivers, we believe that Easton Publishing has ad¬ 
vanced no sufficient reason for rehearing of this proceeding, 
in accordance with the requirements of Section 405 of the 
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Communications Act, and accordingly we conclude that the 
relief requested by petitioner should not be granted. 

* * # # * * # • #;• 

8. As indicated, the Commission also has before it for 
consideration the petition filed on July 14, 1947, by Steel 
City Broadcasting Company of Bethlehem, Pennsylvania, 
Inc., hereinafter referred to as Steel City or petitioner, di¬ 
rected against the same Decision of the Commission grant¬ 
ing the application of the Allentown Broadcasting Corpo¬ 
ration and denying Steel City’s mutually exclusive 

1818 application for those facilities. On July 22,1947, the 
Alentown Broadcasting Corporation filed an Oppo¬ 
sition to the Petition for Rehearing and on July 28, 1947, 
Steel City filed a Reply to said Opposition. 

9. Petitioner Steel City contends that the Commission 
was arbitrary and cajjricious in failing to adopt its ex¬ 
ceptions, which alleged that certain findings of fact and con¬ 
clusions in the Proposed Decision, released on April 30, 
1947, were not supported by the record; and that that Pro¬ 
posed Decision improperly failed to make certain other find¬ 
ings of fact and conclusions recommended in those excep¬ 
tions. More specifically, petitioner urges that in view of 
previous Commission decisions holding that prospective 
residence does not establish an applicant’s present ability 
to gauge and serve the broadcast needs of a community the 
Commission erred in preferring Allentown Broadcasting 
Corporation because a greater percentage of its stock is 
held by persons professing an intention to maintain a local 
residence; that the greater integration of ownership and 
operation in the case of the Allentown Broadcasting Corpo¬ 
ration is in any even outweighed by the superior quality of 
Steel City’s proposed programming and the more extensive 
civic activities of its owners and staff; that the findings 
and the evidence in the record do not support a conclusion 
that a grant of Steel City’s application would result in giv¬ 
ing a third station to petitioner’s Johnstown stockholders; 
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and finally, that as a matter of law Steel City is entitled to 
full and complete findings and conclusions upon factors 
such as program proposals and civic activities by the appli¬ 
cant’s owners and local staff, which the Commission has 
considered in other cases, where it had before it, as here, 
two competing applicants for a station in the same city. 
For these reasons, Steel City requests that its petition for 
rehearing be granted; that the Decision be set aside; and 
that a decision be issued consistent with the exceptions filed 
by it. 

10. The Opposition to Steel City’s Petition for Rehearing 
filed by Allentown Broadcasting Corporation asserts that 
petitioner has advanced no valid reason why its exceptions 
should be adopted; that the fact that 91% of Allentown 
Broadcasting Corporation’s stockholders are or will be resi¬ 
dents of Allentown while only 50% of petitioner's stock is 
held by permanent residents of Allentown is a legitimate 
reason for preferring Allentown Broadcasting Corpora¬ 
tion; that Steel City’s claim that Mr. Windmuller’s pro¬ 
posed full time participation in the station operation is 
without significance is not supported by any showing that 
Steel City has greater integration of ownership and man¬ 
agement; that Steel City’s three Johnstown stockholders 
own 50% of its stock, are controlling stockholders in a com¬ 
pany which has a construction permit for a broadcast sta¬ 
tion in Johnstown and another application for a station in 
Altoona, Pennsylvania, which, if successful, would result 
in a third station operated by the same interests; that the 
Commission concluded that the factors relied upon by Steel 
City (i.e., program proposals, civic activities of the owners 
and selection, of local staff), afford no basis for favoring 
either applicant on a comparative basis; that the Commis¬ 
sion need not explicitly consider in each case every factor 
which has previously been considered by it in every other 
case, but must address itself only to those factors that are 
sufficient grounds for preferring one of the competing ap- 
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plicants; and that accordingly the relief requested by peti¬ 
tioner Steel City should be denied. 

1819 11. In its Reply to Allentown’s Opposition, Steel 

City reiterated that the Commission in other cases 
had discounted prospective residence; that Steel City’s 
50% ownership by stockholders in Johnstown and Central 
Broadcasting Corporation of Altoona, Pennsylvania, is not 
justification for finding that the Johnstown stockholders 
control either company; that there is no finding in the De¬ 
cision that the evidence concerning the factors relied on by 
Steel City, including programming, staff, and civic affilia¬ 
tions, were inconclusive because they were not favorable 
to either applicant; and that until full and complete findings 
of fact and conclusions on the elements in question are 
made, it is premature to deliberate whether one set of 
factors outweighs another. 

12. With regard to Steel City’s contention that the Com¬ 
mission failed to consider and balance a number of de¬ 
cisive factors in its comparative consideration of the two 
Allentown applicants, e.g., their respective program pro¬ 
posals, the civic activities of the owners, and their respec¬ 
tive staffs, the Decision shows that the Commission made 
detailed findings of fact on the program proposals of each 
of the tw r o Allentown applicants; it is apparent that no fur¬ 
ther deductions were made from this phase of the case be¬ 
cause the evidence on this point offered no clear ground for 
preferring either application. Further, the civic activities 
of the various parties to proceedings of this nature are im¬ 
portant and in some cases may provide a basis for prefer¬ 
ence when all other factors appear evenly balanced; this is 
especially true when the more crucial factors of local resi¬ 
dence and integration of ownership and operation on the 
part of the respective applicants are comparable. How¬ 
ever, here, while the owners of 74% of the capital stock of 
Allentown Broadcasting Company will become residents of 
Allentown and will actively manage the proposed station, 
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none of Steel City’s stockholders intend to serve on the op¬ 
erating staff of its proposed station. Under these circum¬ 
stances, the Commission may properly omit detailed com¬ 
parison of relative civic activities; it is a fair inference that 
where owners who have no intention of participating in 
the daily operation of a proposed station are in competition 
with owners w T ho intend actively to manage their station, 
the public would in any event, in all probability, derive in¬ 
sufficient benefit from the superior civic consciousness of 
the non-participating owners to influence seriously the final 
comparative evaluation of the respective applicants’ quali¬ 
fications. Similarly, Steel City’s complaint that the civic 
activities of its staff and the fact of its selection of a local 
staff should have been specifically assessed against the suc¬ 
cessful applicant’s qualifications in this regard is uncon¬ 
vincing; such comparisons serve no useful purpose: In the 
first place, Allentown has as yet selected no staff; moreover, 
the Commission is concerned primarily with the compara¬ 
tive qualifications of the applicants or their principal own¬ 
ers and should not base a decision on the relative merits 
of the owners of one applicant and the employees of the 
other. 

13. Steel City’s contention that prospective residence of 
stockholders cannot be accorded weight in a comparative 
proceeding is without merit in cases of the type here under 
consideration. In this instance, the owners of 50% of Steel 
City’s stock have no intention of ever moving to Allentown 
while owners of 74% of the stock in the competitive 
1820 applicant have expressed an intention to move to 
that city. While it is true that only eight stock¬ 
holders with 16.6% of the Allentown Broadcasting Corpo¬ 
ration stock presently reside in Allentown compared with 
eight of petitioner’s stockholders who hold 50% of it stock, 
Steel City has suggested nothing which would warrant the 
Commission in disregarding the sworn testimony regarding 
the contemplated action of the holders of such large blocks 
of Allentown Broadcasting’s stock. 
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14. We find no merit in Steel City’s assertion that the 
fact that Mr. Windmnller will devote his full time to the op¬ 
eration of the station is without significance in view of the 
existence of various Commission decisions in which 100% 
integration of ownership and operation was held insqf- 
ficient to overcome other damaging factors such as inade¬ 
quate or objectionable programming and staffing* plans. 
Each of the cases cited is distinguishable on its facts; since 
Allentown Broadcasting’s program plans, staff and other 
qualifications were fully discussed in the Decision, they need 
not be reviewed again. 

15. Nor can we concur in Steel City’s argument that 
neither the evidence in the record nor the findings of fact 
support the conclusion that a grant of Steel City’s appli¬ 
cation might award the Johnstown stockholders a third 
radio broadcasting station. This contention is apparently 
based on the fact that the Johnstown stockholders own only 
50% of the stock in applicant and 50% of the stock in the 
Central Broadcasting Company in Altoona, Pennsylvania. 
However, while normally, a majority of the voting stock is 
needed to acquire control of a corporation, and 50% of the 
stock is, of course, not positive control of a corporation for 
all purposes, it is sufficient to block any proposals which 
might be made by the remaining stockholders. The import¬ 
ance which we attach to this factor is not based on fine dis¬ 
tinctions of what constitutes control of three radio stations. 
Our interest is concerned with whether a grant to an applir 
cant in which such large stockholders own a comparable or 
larger interest in other stations would better promote diver¬ 
sification of the ownership of this important communiea-i 
tions medium than a grant to an applicant whose stock¬ 
holders hold no corresponding interests. We found that a 
grant to the petitioner in this case would not promote such 
diversification. 

16. Upon reconsideration of the entire record, Easton 
Publishing’s and Steel City’s exceptions, and their Peti- 
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tions for Rebearing, we find nothing advanced by those peti¬ 
tioners which alters the views expressed in the Decision or 
which would justify granting the relief sought. 

17. It Is Therefore Ordered, This 25th, day of March, 
1948, that the Petitions for Rehearing filed by Easton Pub¬ 
lishing Company, Easton, Pennsylvania, and Steel City 
Broadcasting Company of Bethlehem, Pennsylvania, Inc., 
Allentown, Pennsylvania, Be, And They Are Hereby, 
Denied. 

Federal Communications Commission* 
T. J. Slowie, 

(Seal) Secretary. 

* Commissioner Jones considers that the petition of Easton Publishing Com¬ 
pany should be granted. 
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IN THE 


United States Court ol Appeals 

Foe the District of Columbia Circuit. 


No. 9829 


Easton Publishing Company, Appellant 

v. 

Federal Communications Commission, Appellee 
Allentown Broadcasting Corporation 
Associated Broadcasters, Incorporated 

lntervenors. 


I. 

COUNTER STATEMENT OF THE CASE. 

This appeal is taken from a decision of the Federal 
Communications Commission entered June 14, 1947, 
publicly announced June 23, 1947 (R. 31-47), and its 
Memorandum Opinion and Order on petition for re¬ 
hearing entered March 25, 1948 (R. 59-68). 

The decision of the Commission was made in a pro¬ 
ceeding upon four mutually exclusive applications for 
the same authorization in substantially the same area, 
i.e., the Allentown-Bethlehem-Easton Metropolitan 
District. The four applicants were each requesting an 
authorization to operate a standard radio broadcasting 
station on the frequency 1230 kc, with a power of 250 
watts, unlimited time, as follows: 
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Allentown Applicants. 

a. Allentown Broadcasting Corporation. 

b. Steel City Broadcasting Company of Bethlehem, 
Pennsylvania, Inc. 

Easton Applicants. 

c. Easton Publishing Company 

d. Associated Broadcasters, Inc. 

Each of the first three above named applicants were 
requesting authorization to construct a new standard 
broadcasting station. The fourth applicant, Associated 
Broadcasters, Inc., (referred to herein as “Associ¬ 
ated”) is the licensee of existing radio station WEST 
at Easton, Pennsylvania, and its application requested 
a change in frequency from 1400 kc to 1230 kc. 

The Commission’s decision granted the application 
of Allentown Broadcasting Corporation (herein re¬ 
ferred to as “Intervenor”), and denied the other 
three applications. The other Allentown applicant, 
Steel City Broadcasting Company of Bethlehem, Penn¬ 
sylvania, did not contest the Commission’s Memoran¬ 
dum Opinion and Order on rehearing, and accordingly 
as to it the Commission’s decision is final. Associated’s 
interest in this appeal is conditional (R. 9), being de¬ 
pendant upon a reversal of the Commission’s decision 
holding “that Allentown is in greater need of another 
radio station than Easton”. 

The sequence of events before the Commission may 
be summarized as follows: 

a. A hearing on the above described four applica- 
itons was consolidated and held before an Examiner 
of the Commission on May 8-15, 1946 (R. 13). 

b. The Commission’s Proposed Decision adopted 
April 28, 1947 proposed a grant of Intervenor’s appli¬ 
cation and the denial of the other three applications. 
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c. On exceptions filed by each of the three unsuccess¬ 
ful applicants, oral argument was held before the Com¬ 
mission en banc on June 13, 1947. The Commission’s 
final decision was entered the following day and re¬ 
leased June 23, 1947. 

d. Petitions for Rehearing filed by each of the three 
unsuccessful applicants were denied by the Commis¬ 
sion’s Memorandum Opinion and Order entered March 
25, 1948. 

From the above summary of events, the dates which 
may be significant to the issues of this appeal are the i 
closing of the record on May 15, 1946, the date of oral i 
argument and final decision on June 13-14, 1947, or the 
date of the Memorandum Opinion and Order on re- j 
hearing entered March 25, 1948. 

The Commission, having before it four applications, 
two from Allentown and two from Easton, first deter¬ 
mined that the public interest and the purposes of See. 1 
307(b) would be better served by granting an authori¬ 
zation for an additional radio station in Allentown ; 
instead of Easton (R. 46): 

“Upon consideration of the size of the two cities, 
the existing facilities of each and the amount of I 
radio service available to each, we conclude that , 
Allentown is in greater need of another radio sta¬ 
tion than Easton; that its need for another radio¬ 
station is greater than Easton’s need for extended 
services from its existing station, WEST; and that 
the purposes of Section 307(b) of the Communica¬ 
tions Act would be better served by a grant to 1 
one of the Allentown applicants than by a grant 1 
to either of the Easton applicants.” 

Having made this determination the Commission next 
considered, on a comparative basis, the applications of i 
Intervenor and Steel City Broadcasting Company, 
and concluded, for reasons which are not at issue on : 
this appeal, that this Intervenor’s application should be 
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preferred. The Appellant challenges only the first 
part of the Commission’s decision, namely its determi¬ 
nation under Sec. 307(b) that a greater need was 
established for the additional radio broadcasting sta¬ 
tion at Allentown than at Easton. 

n. 

STATUTE AND REGULATIONS. 

Statute. 

United States Code, Title 47 

Sec. 303. Except as otherwise provided in this 
Act, the Commission from time to time, as public con¬ 
venience, interest, or necessity requires, shall— 

(a) Classify radio stations; 

(b) Prescribe the nature of the service to be 
rendered by each class of licensed stations and 
each station within any class ; 

(c) Assign bands of frequencies to the various 
classes of stations, and assign frequencies for each 
individual station and determine the power which 
each station shall use and the time during which 
it may operate; 

(d) Determine the location of classes of stations 
or individual stations; 

*«•••••*• 

(li) Have authority to establish areas or zones 
to be served by any station; 

Sec. 307. 

(b) In considering applications for licenses, 
and modifications and renewals thereof, when and 
insofar as there is demand for the same, the Com¬ 
mission shall make such distribution of licences, 
frequencies, hours of operation, and of power 
among the several States and communities as to 
provide a fair, efficient, and equitable distribution 
of radio service to each of the same. 
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Commission Regulations. 

Section 3.22. 

(c) Class III station. A Class III station is 
a station which operates on a regional channel and 
is designed to render service primarily to a metro¬ 
politan district 1 , and the rural area contiguous 
thereto. .. 

(d) Class IV station. A Class IV station is a 
station operating on a local channel and designed 
to render service primarily to a city or town and 
the suburban and rural areas contiguous there¬ 
to. .. 

Section 3.203. 

(a) A Class A station is a station which oper¬ 
ates on a class A channel and is designed to render 
service primarily to a community or to a city or 
town other than the principal city of an area, and 
the surrounding rural area... 

(c) The main studio of a class A station shall 
be located in the city served and the transmitter 
shall be located as near the center of the city as 
practicable. 

Section 3.204. 

(a) A class B station is a station which oper¬ 
ates on a class B channel and is designed to render 
service primarily to a metropolitan district or 
principal city and the surrounding rural area, or 
to rural areas removed from large centers of pop¬ 
ulation. . . . 

i The term ‘ ‘ metropolitan district ’ ’ as used in this paragraph is not 
limited in accordance with the definition given by the Bureau of the 
Census, but includes any principal center of population in any area. 
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m. 

ARGUMENT. 

A. Grounds of Appellant’s Opposition and Commis¬ 
sion’s Findings Thereon. 

When Appellant did not pervail in the Commission’s 
Proposed Decision, it commenced its opposition thereto 
on two main grounds which were carried forward in 
exceptions (R. 15), in oral argument (R. 27), in peti¬ 
tion for rehearing (R. 49), and in this appeal, namely: 
first, that Easton, if considered together with four 
other cities, is a “solidly built up community”, and 
second, that the Commission did not give consideration 
to FM type radio broadcasting authorizations. 

As to the first point, Appellant attempted to con¬ 
vince the Commission that the population comparison 
should not be made directly between Easton and Allen¬ 
town, but should be made between Easton, Phillips- 
burg, New Jersey, Alpha, New Jersey, West Easton, 
and Wilson, on one hand, and Allentown and possibly 
Allentown together with Bethlehem on the other hand. 
The Commission’s position on this point was that the 
comparison should be made either between Allentown 
and Easton separately, or between Allentown and 
Bethlehem as against Easton and Phillipsburg, New 
Jersey, or between Allentown and its adjacent or con¬ 
tiguous incorporated cities of Bethlehem, Emmaus, 
Fountain Hill, Freemansburg and Hellertown as 
against Easton and its contiguous or adjacent incorpor¬ 
ated cities of Phillipsburg, New Jersey, Alpha, New 
Jersey, West Easton and Wilson. The Commission 
correctly concluded that so long as the basis of com¬ 
parison was comparable, it made no substantial differ¬ 
ence which comparison was considered because the re¬ 
sulting ratio in each case was approximately 3:1 in 
favor of Allentown. In its decision the Commission 
concluded (R. 46): 
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“The population of Allentown is about three times 
the size of Easton, and the scale of its commercial 
activities is at least three time as great as in ! 
Easton.’ ’ 

After this matter was further argued on petition for 
rehearing, the Commission again concluded (R. 60): 

“The population figures which the Commission 
stated it would judicially notice when they were 
presented to it at the Oral Argument show that if 1 
the populations of Easton and Pliiiiipsburg (51,- • 
903) are compared to Allentown and Bethlehem 
(155,394), Allentown is approximately three times 
larger than Easton; and that a similar result is 
obtained if Easton, together with its surrounding I 
communities of Phillipsburg, Wilson, West Easton 
and Alpha, is compared to Allentown and its sur¬ 
rounding communities of Bethlehem, Hellerton, 
Fountain Hill, Emmaus, and Freemansburg; 1 
Easton's total population then becomes 63,580 
against Allentown’s roughly three times greater 
population of 172,68S. A comparison of the annual 
volume of retail and wholesale sales of the re¬ 
spective towns and communities confirms the con¬ 
clusion that the scale of commercial activity in 
Allentown is about triple that of Easton.” 

B. Facts as to the Area in Question. 

Appellant in its brief again and again characterizes 
Easton as a “solidly built up community” (pp. 4, 10, 

17 and 18) and attempts to deny like characterization 
to the Allentown area (pp. 10 and 18). There is no 
evidenciary basis for Appellant’s characterization of 
the Easton area as a “solidly built up community”, 
other than its own ipse dixit . Any point made on this 
subject, based on undisputed facts of record, results 
in a conclusion that the Allentown area is more solidly 
built up than the Easton area. The facts of record 
as to daytime and nighttime service areas and popu¬ 
lation coverage of the station proposed by Intervenor 
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and by Appellant are set forth in the Commission’s 
decision (R. 32), which figures are identical with those 
tabulated in Appellant's exceptions (R. 24) and are 
as follows: 

Daytime Coverage arid Population 

Population 

City Area Population Density 

per sq. mi. 

Allentown 479 sq. mi. 212,374 443.3 

Easton 1200 sq. mi. 171,000 142.5 

Nighttime Coverage and Population 

Allentown 62.3 sq. mi. 134,762 2,163.1 

Easton 164 sq. m. 69,914 426.3 

The above tabulation establishes, from the uncontro¬ 
verted facts of record, that the population density of 
the Allentown area is very substantially greater than 
in the Easton area, from which it must be concluded 
that the Allentown area is more “solidly built up" 
than the Easton area. Also, the above tabulation es¬ 
tablishes that a grant of Intervenor’s application, as 
contrasted to Appellant’s application, would bring 
additional daytime radio service to 20% greater popu¬ 
lation and additional nighttime radio service to 48% 
greater population. 

To assist the Court in interpreting the facts pre¬ 
sented in this proceeding, we are reproducing herein a 
map of the Allentown-Bethlehem-Easton Metropolitan 
District, taken from Page 953 of Volume I, Bureau of 
the Census, Reports on Population, 16th Decenniel 
Census (1940), which is cited in Appellant’s brief, 
Page 10. The above Metropolitan District has a total 
population of 325,142. Within this District there are 
three central cities, namely: 

Allentown 96,904 
Bethlehem 58,490 
Easton 33,589 


allentown-bethlehem-easton 



Reports on Population (1940), p. 953 
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There are twenty-two incorporated cities, two of 
which are in New Jersey, having a total population of 
84,007. Population residing outside such cities totals 
52,152. 

Comparison of the two cities or areas on the three 
bases considered by the Commission is as follows: 

Allentown-East on 

City Population Ratio 

Allentown 96,904 2.8:3 

Easton 33,589 1:2.8 


Allentown and Bethlehem-East on and Phillipshury 


City 

Population 

Ratio 

Allentown, Pa. 96,904 

Bethlehem, Pa. 58,490 

155,394 

2.9:1 

Easton, Pa. 33,589 

Phillipsburg, N. J. 18,314 

51,903 

1:2.9 

Allentown area- 

—Easton Area 


City 

Population 

Ratio 

Allentown, Pa. 96,904 

Bethlehem, Pa. 58,490 

Hellertown, Pa. 4,031 

Fountain Hill, Pa. 4,804 
Emmaus, Pa. 6,731 

Freemansbi^rg, Pa, 1,728 

172,688 

2.7:1 

Easton, Pa. 33,589 

Phillipsburg, N. J. 18,314 



Wilson, Pa. 8,217 

West Easton, Pa. 1,159 
Alpha, N. J. 2,301 

63,580 

1:2.7 


Analysis of statistical data as to commercial activity 
in the two cities and areas also supports the correct¬ 
ness of the Commission’s findings and conclusions that 
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the ratio of commercial activities between Allentown 
and Easton, whether considered separately or consid¬ 
ered on other comparable bases, is in the order of 
3 :1 in favor of Allentown. 

C. Facts as to Radio Service in the Subject Area. 

Appellant's description in its brief (p. 6) does not 
present a fair or accurate picture of radio service in the 
subject area. Appellant’s tabulation is misleading and 
unfair in the following particulars: 

a. It makes no distinction between the different 
classes of standard broadcast stations or between 
the different classes of FM broadcast stations, or 
between standard broadcast stations and FM 
broadcast stations. 

b. It charges to the City of Allentown alone 
standard broadcast facilities which arc authorized 
for the purpose of providing radio service to the 
Metropolitan area. 

c. It charges to the City of Allentown alone FM 
broadcast facilities which are authorized for the 
purpose of providing radio service to the Metro¬ 
politan area. 

d. It charges FM station WEST to Allentown 
without basis in record or fact, whereas WEST- 
FM is a companion station to WEST-AM at 
Easton, having its transmitter approximateley one 
mile south of Easton, its main studio in Bethlehem 
(not Allentown), and its second studio in Easton. 2 

e. It charges to Allentown a grant which was 
made subsequent to the appeal in this case, which 
was not a matter of record herein and can have no 
prohibitive value as to the validity of the Com¬ 
mission's decision made prior thereto. 

f. It makes comparison based on a concept of 
“radio facilities” instead of “radio service” as 
required by Section 307(b) of the Communica¬ 
tions Act of 1934 as amended. 


2 FCC File No. BPH 17S. 
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g. Detailed facts, i.e. location of transmitter, 
location of studio, existence of two or more studios j 
in different cities, service areas, duplication of 
AM and FM programs, etc., were not made a 
matter of record by Appellant in this proceeding. ! 

i 

The issue before the Commission was on the assign-; 
ment of a local channel to a station to provide a local 
service either to the City of Easton or to the City of 
Allentown. Appellant here urges a consideration, not 
only of local station assignments to these two cities, 
but regional standard broadcast station assignments, 
FM local station assignments, and FM regional station 
assignments. 

In the Commission’s Regulations Governing Radio ; 
Broadcast Services, there are three subdivisions of : 
domestic commercial broadcast facilities, namely, Sub¬ 
part A-Standard Broadcast Stations, Sub-part B-FM 
Broadcast Stations, and Sub-part E-Television Broad¬ 
cast Stations. With respect to standard broadcast 
stations, the allocation of facilities are subdivided into 
three classes, namely, clear channel stations (not ma¬ 
terial here), regional channel stations, and local chan¬ 
nel stations. 3 (See Section 3.21) With respect to FM j 

3 In F. C. C. v. National Broadcasting Co., 319 U. S. 239, 248, the 
Supreme Court said: 

“The Communications Act of 1934, 48 Stat. 1064, c. 652, 47 
USCA $$ 151 et seq., 10 FCA title 47, $$ 151 et seq., directs the 
Federal Communications Commission to ‘classify radio stations,’ 
‘prescribe the nature of the sen-ice to be rendered by each class 
of licensed stations and each station within any class,’ and ‘assign 
bands of frequencies to the various classes of stations, and assign 
frequencies for each individual station and determine the power 
which each station shall use and the time during which it may 
operate’. $ 303 (a) (b) (c), 47 USCA $ 303 (a) (b) (c), 10 
FCA title 47, § 303 (a) (b) (c). Accordingly, the Commission has 
established a plan for allocating the available radio facilities 
among the stations of the country Under its Rules there are three 
classes of standard broadcast channels: ‘clear channels,’ on which 
dominant stations render service over extensive areas and which 
arc cleared of objectionable interference within their primary ser¬ 
vice areas and over all or a substantial part of their secondary 
service areas; ‘regional channels,’ on which several stations ser¬ 
ving smaller areas operate simultaneously with powers not in ex¬ 
cess of 5 kilowatts; and ‘local channels,’ on which many stations 
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broadcast stations, these are subdivided into Class A 
FM stations, which correspond to local standard broad¬ 
cast stations, Section 3.203(a), and Class B FM sta¬ 
tions, which correspond to regional standard broadcast 
stations, Section 3.204(a). Regional standard broad¬ 
cast stations are “designed to render service pri¬ 
marily to a Metropolitan District”, Section 3.22(c). 
Local standard broadcast stations are “designed to 
render service primarily to a city or town, and the 
suburban or rural areas contiguous thereto.” Sec¬ 
tion 3.22(d). Class B FM stations are similarly “de¬ 
signed to render service primarily to a Metropolitan 
District, or principal city and the surrounding rural 
area. . . ” Section 3.204(a). Class A FM stations 
similarly are “designed to render service primarily to 
a community or to a city or town, other than the prin¬ 
cipal city or area, and the surrounding rural area”, 
Section 3.203. The main studio of such Class A FM 
station is required to be located in the city served, and 
the transmitter is required to be located as near as 
practical to the center of such city. Section 3.203(c). 

The Commission is expressly authorized by Section 
303 of the Act to classify radio stations, to prescribe 
the nature of service to be rendered by each class and to 
establish areas or zones to be served by any station. 
Accordingly, in reviewing the validity of a Commission 
action as to distribution of radio facilities between 
communities, it is necessary to consider the classes of 


serving local areas operate simultaneously with powers not in ex¬ 
cess of 250 watts. § 3.21. Similarly, standard broadcast stations 
are classified into four groups: ‘class I stations’—dominant sta¬ 
tions operating on clear channels and designed to render primary 
and secondary service over large areas and at relatively long dis¬ 
tances; ‘class II stations’—operating on clear channels and de¬ 
signed to render service over a primary service area which is 
limited by and subject to such interference as may be received 
from class I stations; ‘class III stations’—operating on regional 
channels and designed to render service primarily to metropolitan 
district and the rural areas contiguous thereto; and ‘class IV 
stations’—operating on local channels and designed to render ser¬ 
vice primarily to cities or towns and the suburban and rural areas 
contiguous there. $ 3.22.” 
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radio stations involved and the nature and extent of 
the radio service which they are designed to render 
to the community or area in question. In view of 
Appellant’s insistence that the allocation of all broad¬ 
cast facilities in this area be considered, we submit 
below a tabulation of local and regional standard 
broadcast authorizations, local and regional FM broad¬ 
cast authorizations, and television broadcast alloca¬ 
tions in the subject area as of the three dates relative 
to the issues of this proceeding. 


Standard Broadcasting Authorizations. 


1. As of May 15, 194(5, when the record of this pro¬ 
ceeding was closed. 


Service Unil 

Allentown 

Bethlehem 

Easton 


Call Letters Class 

(WSAN) 

WGPA II 

WEST IV 


Frequency 
and Power 


1100 kc, 250 w, 

(Daytime only) 

1400 kc, 250 w. 


Metropolitan Area WSAN III-A 1470 kc, 5 KW 

2. As of June 14,1947, the date of the Commission’s 
Final Decision. 


Service Unit 

Allentown 

Allentown 

Bethlehem 

Easton 


Call Letters Class Frequency 

(WSAN) and Power 

WKAP 4 II 1580 kc, 1 KW, 

(Daytime only) 

WGPA II 1100 ks, 250 w, 

(Daytime only) 

WEST IV 1400 kc, 250 w. 


Metropolitan Area WSAN III-A 1470 kc, 5 KW 


4 This daytime onlv station was granted by the Commission on March 
27, 1946. 
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3. As of March 25, 1948, the date of the Memoran¬ 
dum Opinion and Order. 


Service Unit 

Allentown 

Allentown 

Bethlehem 


Call Letters Class 
(WSAN) 

WKAP II 

WGPA II 


Frequency 
and Power 
1580 kc, 1 KW, 

(Daytime only ) 


1100 kc, 250 W., 


(Daytime only) 


Easton WEST IV 1400 kc, 250 w. 

Metropolitan Area WSAN III-A 1470 kc, 5 KW 


Frequency Modulation Broadcasting Authorizations. 


1. As of May 15, 1946, when the record of this pro¬ 
ceeding was closed. 


Service Unit 

Call Letters 

Class 

Power 

Allentown 

None 



Bethlehem 

None 



Easton 

None 



Metropolitan Area None 




2. As of June 14,1947, the date of the Commission’s 


Final Decision. 




Service Unit 

Call Letters 

Class 

Power 

Allentown 

WFMZ 

A 

1 KW 

Bethlehem 

None 



Easton 

WEEX 

A 

1 KW 

Metropolitan Area 

WSAN-FM 

B 

8 KW 

Metropolitan Area 

WGPA-FM 

B 

10 KW 

Metropolitan Area 

WKAP-FM 

B 

8 KW 

3. As of March 25,1948, date of Memorandum Opin 

ion and Order. 




Service Unit 

Call Letters 

Class 

Power 

Allentown 

WFMZ 

A 

1 KW 

Bethlehem 

None 



Easton 

WEEX 

A 

1 KW 

Metropolitan Area 

WSAN-FM 

B 

8 KW 

Metropolitan Area 

WGPA-FM 

B 

10 KW 

Metropolitan Area 

WKAP-FM 

B 

8 KW 

Metropolitan Area 

WEST-FM 

B 

16 KW 
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Television Broadcasting Allocation. 

Service Unit Channel No authorization 

Metropolitan District 8 granted as of March 

25, 1948. (Four appli¬ 
cations are now pend¬ 
ing.) | 

The above tabulation of standard broadcasting au-l 
thorizations does not include Intervenor’s local Class 
IV Station, WHOL, (the station at issue in this ap¬ 
peal) which has been constructed and began operating 
on September 3, 1948, nor does it include the grant ; 
of an additional regional station made by the Commis- j 
sion after the Notice of Appeal was filed in this case, i 

D. Application of Section 307(b) to the Facts of 

This Case. 

i 

On the issues of this appeal, Appellant has assumed 
the burden of establishing on the facts of this case that 
the Commission's decision is contrary to the provi¬ 
sions of Section 307 (b) of the Act. 

Appellant’s discussion of this provision is directed 
to the terms “communities” and “radio service” 
(App. 10-11). Appellant concludes that a “cominu- i 
nity” is something smaller than a Metropolitan Dis- ' 
trict, and something larger than a city or town, and i 
that for the purposes of this Section “radio service” ; 
comprehends both standard broadcast stations and FM 
broadcast stations of both the regional and local classi¬ 
fications in each case. These conclusions are conven¬ 
ient to Appellant’s contention that the City of Easton 
by itself is not a community, but becomes a community 
when to it are added four other civil divisions, two of 
which are in another State, and one of which is not con¬ 
tiguous to but some distance from Easton, and that all 
broadcast facilities (excepting one each local AM and 
FM station in Easton), should be charged to the City 
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of Allentown alone, regardless of the different classes 
of stations and the different areas to which they are 
designed to provide radio different services. 

Section 307(b), as presently worded, is based on an 
amendment to the Act approved June 5, 1936. That 
amendment repealed the so-called Davis Amendment 
to the Radio Act of 1927 which was enacted into the 
Radio Act of 1927 by the Act of March 28, 1928 and 
which was reenacted into the Communication Act of 
1934 until repealed by the Act of June 5, 1936. This 
provision, as presently worded, is substantially identi¬ 
cal with the provision on this subject in Section 9 of 
the Radio Act of 1927. When that Act was under con¬ 
sideration in Congress there was a division of opinion 
between the Senate and the House resulting in enact¬ 
ment of a provision agreed to in conference. In the 
debates before the Senate, Senator Dill explained this 
provision as follows: (68 Cong. Rec. 3031) 

‘‘The House bill provided that there should be 
equality of distribution of licenses between the dif¬ 
ferent zones. That would mean that of the 89 
wave lengths in the five zones, 17 of them should 
go to New England and the Atlantic coast; 17 to 
States like Ohio, Pennsylvania, Michigan, and the 
States in that zone; 17 to the Southern States; 
17 to the Mississippi Valley States; and 17 to the 
Pacific Coast States. The areas and conditions 
for radio transmission are so vastly different in 
those different zones that the Senate conferees 
believed that that was not a fair distribution for 
the purpose of giving service to the people in each 
zone. So we -wrote a provision and placed it in the 
bill instead of the House provision, providing that 
in the distribution of licenses the commission 
should make such distribution as would give fair, 
efficient, and equitable radio service to the differ¬ 
ent States and communities. 

“The Senator knows that there are certain sec¬ 
tions of the country where radio transmission of 
a powerful station will reach only a short distance 
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and there are other sections of the country where 
the transmission will reach long distances. The 
value of the provision is that it enables any State 
or city to go into court and compel the commission 
by mandamus proceedings to give a license that 
will give them service if the commission does not 
do it. I think a community or State is in a far 
better position to get equitable service under the 
provisions of the bill, if the commission should 
fail to carry out the purposes of Congress, than it 
vrould be under an absolute distribution of 17 wave 
lengths to each of the five zones.’’ 

Senator White, then Congressman White, explained 

this provision in reporting on the conference to the- 

House as follows: (68 Cong. Rec. 2580) 

“Now, some reference has been made to some par¬ 
ticular sections here regarding equitable distribu-1 
tion of service in the various States. There were 
in the House bill two provisions relating to that 
general subject. One made a reference to the es- j 
tablislied zones, and the other made a reference to j 
the States. We included herein a revised Senate 
provision to which w r e yielded, and I yielded to it 
because I believed it to be sounder in principle ; 
than either of the provisions carried in the House 
bill. We have recognized in that compromise pro¬ 
vision that it is not the right of a community to 
demand a station, not a right of a particular State 1 
to demand a station, but it was the right of the | 
entire people to service that should determine the 
distribution of these sttations; and it is written 
here in express language that it shall be the duty I 
of this commission, this regulatory authority, to I 
make such a distribution of stations, licenses, and 
power as will give all the communities and States 
fair and equitable service, and that is the sound 
basis on which legislation of this character should 
be founded. We have done that.” 

The result of this legislation was the enactment of 

Section 9 of the Radio Act of 1927 in the following 

terms: 
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“In considering applications for licenses and re¬ 
newals of licenses, when and insofar as there is 
demand for the same, the licensing authority shall 
make such a distribution of licenses, bands of fre¬ 
quency of wave lengths, periods of time for opera¬ 
tion, and of power among the different States and 
communities as to give fair, efficient and equitable 
radio service to each of the same.” 

Thereafter, the Act of March 28, 1928, known as the 
Davis Amendment to Section 9 of the Radio Act of 
1927 was passed, which provided for a zone system of 
states and the distribution of radio facilities and radio 
service between zones and between states, accord¬ 
ing to population, based on a mathematical unit system. 
This amendment did not require the distribution 
of facilities between communities within a state. 
After a period of some seven years, this mathe¬ 
matical unit system was found to be impractical 
which resulted in repeal of the Davis Amendment 
and the substitution therefor of the present pro¬ 
vision on this subject which is substantially similar 
to the provision originally enacted. The amendment 
of June 5, 1936 was not debated in the house, but 
during discussion thereon in the Senate it was ex¬ 
plained by Senator Wheeler as follows: (80 Cong. 
Rec. 6032) 

“The original act contained practically the same 
provisions as the bill in question. Later there was 
an agitation to divide the country into various 
zones, and to provide that the Commission should 
allocate radio frequencies only to those particular 
zones. The engineers of the Commission and the 
Commission itself since that time have found many 
difficulties in allocating frequencies to particular 
zones; and they desire to have the matter left to 
their discretion, because the zone idea has tied 
them down on account of the contour of the coun¬ 
try in some places, and so forth.” 
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The above summary on the legislative history of this 
provision is negative as to the congressional intend¬ 
ment of the term ‘*community”, but it is positive in 
two respects. First, the present provision was in¬ 
tended to broaden the regulatory discretion of the Com¬ 
mission, and secondly, it shows that the term “radio 
service’’ is intended to mean the right of the public; 
to receive radio broadcasting service in accordance 
with the needs of public interest as determined by the 
Commission, and as distinguished from the private 
rights of individual applicants. And Appellant’s at-! 
tempt, against this legislative background to reintro¬ 
duce a mathematical unit system (p. 25) is not very i 
convincing. 

Turning to the decided cases for an interpretation of 
the term “community”, it will be recalled that this 
Court in Lukens Steel Co. v. Perkins, 107 F. 2d 627, had 
occasion to construe this term in reviewing an injunc¬ 
tion proceeding against the Secretary of Labor, as 
follows: 

“The word community connotes a congeries 
of common interests arising from associations— 
social, business, religious, governmental, scholas¬ 
tic, recreational—involving considerations of pub¬ 
lic health, fire protection, water, sewage, transpor¬ 
tation, and other services, which bind together the 
people of such a community or set them quar¬ 
reling with each other.” 

In Connolly v. General Construction Co., 269 U. S. 385, 
the Supreme Court in construing a penal statute which 
was held invalid for uncertainty by reason of indefi¬ 
niteness of the term “locality” which is synonymous 
with the term “community” the Court in its opinion 
said: “Who can say, with any degree of accuracy, what 
areas constitute the locality where a given piece of 
work is being done?” With respect to this term and 
the term “neighborhood”, the Court further said 
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“Both terms are elastic and, dependant upon circum¬ 
stances. .. .” 

What are the circumstances which should be con¬ 
sidered in the application of facts to the term “com¬ 
munity” in the administration of Section 307(b)? 
First, it must be concluded that Congress intended to 
use a term having considerable elasticity, dependant 
upon particular facts in particular cases. Secondly, 
it must be concluded there should be some correlation 
between the subject “community” and the nature and 
extent of the radio service designed to be rendered 
therein. 

Applying these principles of the facts of this case, 
the distribution of radio facilities and radio services 
might be based on the following considerations: 

a. Situs of transmitting facility. 

b. Situs of studio. 

c. Nature and extent of radio service with a break¬ 
down between regional stations and local sta¬ 
tions, both FM and AM. 

d. Nature and extent of radio service with a 
breakdown between AM stations, FM stations 
and television stations. 

Appellant’s fundamental contention here is that 
such distribution must be based on radio facilities with 
no consideration as to the classes of stations or to the 
nature of services designed to be rendered. The Com¬ 
mission’s postion is that in administering distribution 
of radio facilities, the end result is to provide an 
equitable distribution of radio service, and that this 
requires distribution of standard broadcast facilities 
as a class, of FM broadcast facilities as a class, and of 
television broadcast facilities as a class; otherwise the 
results would become inequitable as to the distribution 
of different classes of radio service. In view of the 
highly technical character of radio broadcasting, the 
multiple classes of services and the variety of factual 
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situations presented by eacli Metropolitan area and its 
constituent cities, it cannot be successfully contended 
that the Commission’s position is unreasonable. 

Also, the Commission reasonably might have deter¬ 
mined its allocation in this case based on a considera¬ 
tion of local stations, both FM and AM as one class as 
against regional stations, both AM and FM as a sec¬ 
ond class. On this basis we would find, as of the date 
of the Commission’s final decision, that the City of 
Easton had one local AM station and one local FM 
station; that the City of Allentown had one daytime 
station (Class II) and one local FM station; that the 
City of Bethlehem had one daytime local AM station 
(Class II) and no local FM station; and that the Met¬ 
ropolitan area had one regional AM station and three 
regional FM stations. In this situation it was entirelv 
reasonable and proper for the Commission to grant 
a full time local AM station to the City of Allentown, 
it then having no Class IV station. 

Or considered on the fourth basis above stated, the 
Commission found as of the date of its final decision 
that Easton had one local AM station, that Allentown 
had one daytime Class II stations, and one full time 
regional station designed to serve the Metropolitan 
Area, and that Bethlehem had one daytime local sta¬ 
tion (Class II), and that under these circumstances it 
was reasonable to grant Allentown a full time local 
Class IV station designed to serve the needs of that 
city. Also equality must contemplate both daytime 
radio service and nighttime radio service. With re¬ 
spect to nighttime radio service the facts are that 
Easton had nighttime service from Station WEST, 
and that Allentown had nighttime service from only 
one Class III station, designed to render service to the 
Metropolitan area, and under these circumstances it 
was reasonable to grant Allentown a local station for 
local nighttime radio service. 
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The Commission, in its Memorandum Opinion did 
discuss Appellant’s contention that weight should be 
given to FM station assignments and stated that after 
consideration of this matter it believed that there was 
no sufficient reason for granting a rehearing based on 
such contention. The facts as to these are that 
Easton had one local FM station and Allentown 
had one FM local station, and that the Metro¬ 
politan Area had three regional FM stations. The 
Commission’s Class B FM station plan allocates four 
FM channels to the Allentown-Bethlehem-Easton Met¬ 
ropolitan District considered as one general area, 
which results in providing radio service on a regional 
basis to this Metropolitan area. It should be obvious 
that whatever consideration was or was not given to 
FM assignments, the fact is that Allentown and Easton 
each had one local Class A FM station, and this fact, 
however considered, can have no decisive bearing on 
the Commission’s determination to grant Allentown 
instead of Easton the additional local standard broad¬ 
cast station involved in this appeal. 

Review on appeal, of course, is limited to the evi¬ 
dence before the Commission. National Broadcasting 
Co. v. U. S., 319 U. S. 190, 227. There were no FM 
station authorizations extant on the date the record 
was closed. Certain facts as to construction permits 
therefor were first introduced through Appellant’s 
exceptions (R. 16), showing name of permittee, class 
of station and a breakdown between the three cities on 
some undisclosed basis, but with no facts as to trans¬ 
mitter location, studio location, nature of service, or 
area of coverage. Such facts were considered in oral 
argument and again on petition for rehearing, and the 
Commission’s statement and conclusion thereon (R. 
62) is correct and as adequate as required on the in¬ 
adequate record made by Appellant. 

The issues before the Commission required a deter¬ 
mination, on a comparative basis, of the need for a 
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full time local Class IV standard broadcast station by 
the City of Allentown as against the City of Easton, 
bearing in mind that such facility is designed to pro¬ 
vide local service to a city or town, as distinguished 
from service to a region or area. Compare Section 
3.22(d) and Section 3.22(c). At that time, Easton 
having one full time local class IV station, and Allen¬ 
town having no such station, although having one re¬ 
gional station and one daytime Class II station, the 
Commission determined to grant Allentown a local 
Class IV station for local service to that city. Also, 
a grant of Intervenor’s station as against the grant 
of a second local station to Easton would bring addi¬ 
tional local radio service to a greater population, i.e., 
41,374 daytime and 64,848 nighttime. 

The question of how much “radio service” the Com¬ 
mission might lawfully provide for one city as against 
another city in the same Metropolitan area is a diffi¬ 
cult question of judgment and discretion. For exam¬ 
ple, this might be such a case were it not for the fact 
that Easton had one local standard broadcast station 
and one local class A FM broadcast station and re¬ 
ceives other radio services from regional AM and FM 
stations designed to serve the Metropolitan area of 
which Easton is a part. In the absence of arbitrary 
or capricious action, the determination of such ques¬ 
tion is best left to administrator’s discretion. F. C. C. 
v. WOKO, 329 U. S. 223, 229. 

The Commission’s findings of fact relevant to a com¬ 
parative consideration of the two cities are based on 
the evidence presented and are full and adequate as 
summarized above under part B, Facts as to the Area 
in Question. The findings of fact as to radio service 
then extant in the two cities and Metropolitan area are 
full and adequate as summarized above under part C. 
Facts as to Radio Service in the Subject Area, with 
the possible exceptions of FM authorizations which 
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were not injected into the issues below until after the 
record was closed. These facts, though not based on 
evidence, are tabulated herein only because they are 
argued in Appellant’s brief. 

As to Appellant’s reliance upon the Commission’s 
grant of the additional regional Class III station, 
WAEB, on May 3, 1948, after this appeal was taken 
and nearly two years after the record was closed in 
this case, Intervenor contends that it would be grossly 
unfair to judge a Commission decision of June 14,1947 
by what it did or did not do nearly a year later on May 
3,1948 in another case. 


IV. 

CONCLUSION. 

Intervenor urges that this Court affirm the decision 
of the Commission in this case. 


Respectfully submitted, 

Louis G. Caldwell, 

Donald C. Beelar, 

R. Russell Eagan, 
Attorneys for Intervenor. 
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STATEMENT OF FACTS 

This is an appeal from a Decision of the Federal Communi¬ 
cations Commission (App. 31), 1 released on June 23, 1947. In 
its decision the Commission denied the application of appel¬ 
lant, Easton Publishing Company, for a construction permit 
for a new AM broadcasting station in Easton, Pennsylvania, 
to operate on 1230 kc. with 250 watts power, unlimited time, 
and granted the mutually exclusive application of Allentown 
Broadcasting Corporation, intervenor, for the same facilities 
at Allentown, Pennsylvania. Applications for these same facili¬ 
ties were also filed by Steel City Broadcasting Company of 
Bethlehem, Pennsylvania, Inc., to use these facilities in Allen¬ 
town, and by Associated Broadcasters, Inc., licensee of Sta¬ 
tion WEST in Easton, Pennsylvania, operating on 1400 kc., 250 
watts power, unlimited time to change that station’s frequency 

’References to the Joint Appendix filed with this Court are designated 
in this brief as (App. —). References to portions of the record of the pro¬ 
ceedings before the Commission filed with this Court pursuant to Section 
402 (c) of the Communications Act, but not included in the Joint Appendix, 
are designated (R. —). 


( 1 ) 


2 


to 1230 kc. Associated Broadcasters, Inc., has intervened in 
this appeal. A petition for rehearing of the Commission’s de¬ 
cision was filed by Easton Publishing Company on July 11, 
1947 (App. 48). This petition was denied by the Commission 
in a Memorandum Opinion and Order dated March 25, 1948 
(App. 59). 

Since Allentown and Easton, Pennsylvania, are only 14 miles 
apart and simultaneous operation by any two of the applicants 
would create mutually destructive interference, the above de¬ 
scribed mutually exclusive applications were consolidated for 
hearing, which was held on May 8, 9, 10, 14, and 15, 1946, at 
Washington, D. C. 

On April 28, 1947, the Commission adopted a Proposed De¬ 
cision (App. 13) proposing to grant the application of Allen¬ 
town Broadcasting Corporation and to deny the applications 
of appellant Steel City Broadcasting Company of Bethlehem, 
Pennsylvania, Inc., and Associated Broadcasters, Inc. 

In its Proposed Decision the Commission made findings of 
fact as to the populations of Allentown and Easton, the com¬ 
mercial activities in each community, and the existing radio 
facilities in each community (App. 13-14). The Commission, 
on the basis of these findings concluded that a grant to Allen¬ 
town rather than Easton would be more conducive to an equita¬ 
ble allocation of radio facilities as between the two communi¬ 
ties. Appellant filed its exceptions, brief and request for oral 
argument directed to the Proposed Decision (App. 15), and 
oral argument was held on June 13,1947 (App. 27). 

On June 23,1947, the Commission released its final Decision 
granting the application of Allentown Broadcasting Corpora¬ 
tion and denying the other applications, including that of ap¬ 
pellant (App. 31). On July 11, 1947, appellant filed a Peti¬ 
tion for Rehearing (App. 48) which was denied by the Commis¬ 
sion in its Memorandum Opinion and Order of March 25, 1948 
(App. 59). 

SUMMARY OP ARGUMENT 

When there are applications for the use of the same broad¬ 
cast facilities in two cities and simultaneous use of these facil¬ 
ities in the two cities would cause destructive interference, the 
Commission is required to make a determination as to which 




3 


i 


city should receive the grant in accordance with the terms of 
Section 307 (b) of the Communications Act so as to provide a 
“fair, efficient, and equitable distribution” of radio facilities. 
In this case the Commission properly determined that a grant 
of one of the Allentown applications would result in a fairer and 
more efficient distribution of standard broadcast facilities than 
would a grant to an Easton applicant. This decision was based 
on the facts in the record, set forth in the Commission’s Find¬ 
ings of Fact, as to the size of the two cities and the number of 
standard broadcast services already available to each. The 
facts in the record clearly show that whether Easton and Aliens 
town alone are compared, or Easton and its neighboring town of 
Phillipsburg, New Jersey, are compared to Allentown and Beth¬ 
lehem, or whether the comparison is between Easton and all 
of its surrounding communities and Allentown and all of its 
surrounding communities, in each case Allentown is approxi¬ 
mately three times larger than Easton. The findings of fact 
dealing with the size of the two communities are specific and 
unambiguous. 

The Commission also considered the extent of radio service 
available to Allentown and Easton from standard broadcast 
stations and made specific, unambiguous findings of fact on the 
point. These findings show that although Allentown is three 
times the size of Easton, it received, as did Easton, only a single 
primary nighttime radio service, and was served by three sta¬ 
tions during the daytime as against two daytime services avails 
able to Easton. The rural areas surrounding the two cities 
received approximately the same amount of service. The Com¬ 
mission concluded that a grant should be made giving Allen¬ 
town a second nighttime service and fourth daytime service 
before any grant should be made to Easton giving it a second 
nighttime service and a third dayttime service. In making its 
findings as to service, the Commission was not required, as 
appellant contends, to take into account an Allentown applica¬ 
tion not granted until after the final decision in this case. That 
would have required extension of the taking of official notice 
beyond all reasonable bounds. Nor was the Commission re¬ 
quired to consider FM (frequency modulation) facilities as 
service available to the respective communities in applying 
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Section 307 (b) of the Act. The consistent practice of the 
Commission has been to assign AM and FM facilities as sepa¬ 
rate services on the basis of considerations appropriate to each 
in the light of their technical characteristics, history, and pres¬ 
ent status. Finally, the Commission was clearly correct in allo¬ 
cating the station to Allentown on an equitable basis rather 
than on a mathematical one. The Commission is not required 
to assign a unit value or weight to existing facilities, or return 
to the unit quota system used under the repealed Davis amend¬ 
ment, in making an equitable distribution of radio service under 
Section 307 (b). 

ARGUMENT 

The Commission correctly determined that a grant of one of 
the Allentown applications would result in a fairer and 
more efficient distribution of standard broadcast facilities 
in Allentown and Easton than a grant of either of the 
Easton applications 

As appellant itself has pointed out in its brief (p. 4), in a 
case such as this where the Commission was confronted with 
four mutually exclusive applications for standard broadcast 
stations, two of which were from the City of Allentown, Penn¬ 
sylvania, and the remaining two from Easton, Pennsylvania, 14 
miles distant from Allentown, the Commission was first required 
to make a determination in accordance with the terms of Sec¬ 
tion 307 (b) of the Communications Act of 1934, as amended, 
47 U. S. C. § 307 (b), as to whether a “fair efficient and equitable 
distribution” of radio service would be better effectuated by a 
grant to one of the two Allentown applicants than a grant to 
one of the Easton applicants, or vice versa. After such a deter¬ 
mination the Commission was then required to choose between 
the two applicants of the favored community on a basis of a 
comparison of their respective qualifications and merits. This 
procedure was followed in the proceedings on appellant’s and 
the competing applications, and the Commission reached a con¬ 
clusion, on the basis of the record, and after due consideration 
of the relative size and importance of the two cities and the 
number of standard broadcast services already available to 
each, that a grant of one of the two Allentown applications 
would lead to a fairer and more equitable distribution of the 
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broadcast facilities than a grant of either of the Easton applica¬ 
tions, and that, as between the two Allentown applicants, the 
Allentown Broadcasting Corporation, intervenor herein, was to 
be preferred. 2 These conclusions of the Commission are clearly 
justified by the facts in the record, and the Commission’s deci¬ 
sion in favor of Allentown as against Easton is manifestly 
correct. 

A. The Commission made correct and adequate findings and 
conclusions in comparing the Easton and Allentown com¬ 
munities 

In accordance with established Commission practice 3 fol¬ 
lowed where a metropolitan district contains several separate 
and distinct communities, and there are mutually exclusive 
applications from each of such communities, the Commission 
was called upon to choose between the two communities in 
determining which should receive the facilities sought. For 
while according to the 1940 census both Easton and Allentown 
are part of the same metropolitan district (R. 1423), they 
are separate municipalities 14 miles apart from one another, 
with separate city governments, trade areas, etc. 

The question thus arose as to the relative size and importance 
of the Allentown and Easton communities and the amount of 
radio service these communities received. The record discloses 
that the cty of Easton has a population of 33,589, and the City 
of Allentown a population of 96,904, almost three times as much 
as Easton (App. 32). If the two cities are compared on the 
basis of the total number of wholesale establishments located in 
each city or the total annual sales of such establishments, the 
three to one ratio between the two is once again approximated. 
For the record shows that Easton has 70 wholesale establish¬ 
ments doing an annual sales business of approximately 9 million 
dollars while Allentown has a total of 194 wholesale establish¬ 
ments, or slightly less than three times the number located in 

2 The part of the Commission's: decision favoring the application of the 
intervenor as against the other application tiled for Allentown by the Steel 
City Broadcasting Co. is not challenged in this appeal and will not be referred 
to in the remainder of this brief. 

3 Netcark Broadcasting Corporation, 3 Pike and Fischer R. R. 839; WBNX 
Broadcasting Company, Inc., 4 Pike and Fischer R. R. 205. 
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Easton, which do a total annual business of $35,820,000.. or 
somewhat more than three times the amount of business done 
by wholesale establishments of Easton (App. 32). Therefore, 
the Commission was able to find that Allentown was three times 
the size of Easton, and was able to conclude that the application 
of Allentown Broadcasting Corporation should be preferred 
over appellant. 

In its exceptions to the proposed decision, on oral argument 
and subsequently in its petition for Rehearing of the Com¬ 
mission’s final decision, the appellant contended that it was 
improper for the Commission to consider merely the cities of 
Allentown and Easton in arriving at a judgment as to which 
community was to be preferred in accordance with the provi¬ 
sions of Section 307 (b) of the Communications Act. Appel¬ 
lant argued that the only proper comparison to be made was 
between Easton and its surrounding environs and Allentown 
and its contiguous communities (App. 27-29). As the Com¬ 
mission pointed out in its Memorandum Opinion, however, it 
does not alter the conclusion reached whether the comparison 
between Easton and Allentown is made on the basis of these 
cities alone or on a comparison of Allentown and its contiguous 
city of Bethlehem, Pennsylvania, with Easton and its con¬ 
tiguous city of Phillipsburg, New Jersey, or, as requested by 
appellant, by a comparison of Allentown and its surrounding 
communities of Bethlehem, Hellertown, Fountain Hill, Em- 
manus and Freemansburg with Easton and its surrounding com¬ 
munities of Phillipsburg, Wilson, West Easton and Alpha. As 
the Commission pointed out (App. 60), Allentown and Beth¬ 
lehem together have a population of 155,394 whereas Easton 
and Phillipsburg have a combined population of 51,903, or a 
ratio of approximately three to one, while Allentown together 
with all of its surrounding communities has a population of 
172,688 as against a population of 63.5SS for Easton and its 
surrounding communities, or slightly less than a three to one 
ratio. Under the circumstances, clearly no substantial question 
relevant to the present appeal is created by the fact that the 
Commission, in its final decision, considered the Easton and 
Allentown communities on the basis of the individual cities 
involved, since it would have arrived at a similar conclusion 


7 


if it had taken any of the other possibly appropriate definitions 
of “community” as a basis for comparison. However, it seems 
apparent that where the Commission is called upon to make 
a choice between applicants for broadcast station licenses in 
two separate cities lying within a single metropolitan district, 
but separated by a number of miles and constituting separate 
municipal, social, and economic entities, it is not unreasonable 
or arbitrary to consider the cities as such rather than as part of 
a larger area comprising the cities and their surrounding en¬ 
virons, especially in view of the fact that all of these communi¬ 
ties and their environs together comprise a single metropolitan 
district. 

Appellant contends that the Commission “failed to find spe¬ 
cific unambiguous facts” in its comparison of Easton and Allen¬ 
town (Br. 15-20). A review of the Commission's findings in its 
decision and its Memorandum Opinion and Order demonstrates, 
however, that the Commission’s findings are clear and unam¬ 
biguous and that they clearly apprise “the parties and the re¬ 
viewing tribunal of the factual basis of the action of the * * * 
Commission * * Saginaw Broadcasting Company v. 
Federal Communications Commission; 62 App. D. C. 282, 287, 
96 F. 2d 554, 559. Appellant urges that the Commission should 
find unambiguously and specifically “the nature and size of 
the communities which it elects to consider” (Br. 20). Appel¬ 
lant challenges the Commission’s findings applicable to the 
conclusion that the Allentown community in the light of its 
size and business activity, more clearly merited additional radio 
service than the Easton community. However, even the frag¬ 
mentary recital of these findings made by appellant itself in 
its brief (Br. 17-22) reflects the detailed consideration the Com¬ 
mission gave to the nature and size of the communities in¬ 
volved. * Appellant notes that the Commission made findings as 
to Easton and Allentown as to population, the number of 
wholesale establishments, and the amount of annual sales. 
Appellant first seems to object to the fact that the Commis¬ 
sion noted the populations of Easton and Allentown alone 
without regard to the territory contiguous to each (Br. 17-18) 
and then appellant complains that the Memorandum Opinion 
and Order “adds to the confusion” by considering the territory 
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contiguous to each (.Br. 20), the very consideration which ap¬ 
pellant urged on the Commission at oral argument (App. 27- 
29) and in its Petition for Rehearing (App. 51-52) after the 
final decision. 

To eliminate any possible confusion that may exist as to the 
findings in respect to the population of each city, Easton and 
Allentown, and the contiguous territory, it is necessary to 
note these findings carefully and the various considerations 
which entered into the Commission’s decision with respect 
thereto. Starting with the Commission’s Proposed Decision 
(App. 13), these findings are as follows: 

2. Easton and Allentown, Pennsylvania, are only 14 
miles apart. Easton is primarily a manufacturing and 
industrial city, with a population of about 33,500. 
There are 96 industrial establishments in the city or its 
immediate vicinity, employing 26,100 persons with an 
annual payroll of over 40 million dollars; it has about 
70 wholesale establishments with* annual sales approxi¬ 
mating a million dollars; and in the Easton-Phillipsburg 
(N. J.) area there are about 1,200 retail stores with ag¬ 
gregate annual sales of almost 21 million dollars * * *. 

3. Allentown has a population of over 96,000, and is 
contiguous to Bethlehem, Pennsylvania; the two com¬ 
munities have a combined population of over 155,000. 
Allentown has 194 wholesale establishments with total 
annual sales of 835,820.000; Lehigh County, in which 
Allentown and part of Bethlehem are located, has over 
2,800 retail establishments with total annual sales ap¬ 
proximating $364,000,000 * * * (App. 13-14). 

At the oral argument before the Commission, the attorney 
for appellant argued that the Commission erred in its failure 
to compare consistently “the two communities involved in 
their entirety, namely the Allentown-Bethlehem area and the 
Easton-Phillipsburg area” (App. 27). For the purpose of this 
argument he passed among the Commissioners airview maps 
with figures on them which were in the record. His oral argu¬ 
ment continued: 

You will note that Easton is the center of a solidly 
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built-up community and that adjacent thereto are vari¬ 
ous incorporated towns, Phillipsburg, Wilson Borough, 
West Easton Borough, Alpha Borough, and unincorpo¬ 
rated districts in the area. 

The record shows that within a radius of not more 
than two and one-half miles of Easton proper there is 
this solidly built-up community of 63,580 persons. That 
figure is the total of the figures here, exclusive of the 
unincorporated districts in the area. 

Furthermore, the record shows that beyond these un¬ 
incorporated residential districts which complete the so- 
called city zone, there is a population of nearly 76,000, 
almost one-half that of the Allentown-Bethlehem area. 
However, for the purposes of this argument we are using 
the 63,580 figure. 

At the outset the Commission refers to the Easton 
population of 33,500. In the next paragraph, Finding 
3, it refers to the Allentown population of 96,000, and 
then later, to the combined population of Allentown- 
Bethlehem, which are contiguous to each other, as 
155,000. 

There is no question but that these entire communi¬ 
ties should be considered as a unit for comparative 
purposes. 

The Chairman. We should have referred then, ks 
you say, to Easton and Phillipsburg and instead of 
33,500, should have had 63,580? 

Mr. Lovett. Yes. It is actually Phillipsburg-Wilson, 
West Easton and Alpha. That comprises this group pf 
unincorporated districts. 

When I refer to the Easton community I am speaking 
of this solidly built-up community comprising these ad¬ 
jacent boroughs, or cities (App. 27-28). 

The attorney for Allentown Broadcasting Corporation, in- 
tervenor, pointed out at the oral argument that it made little 
difference whether the population of Easton and Allentown 
were compared separately or whether the comparison was Eas¬ 
ton and Phillipsburg as against Allentown and Bethlehem, or 
whether Easton and Allentown, with the communities con- 
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tiguous to each, were compared, because in any event the ratio 
was 3 to 1 in favor of Allentown (App. 30). 

The Chairman stated at the oral argument that the Commis¬ 
sion would take official notice of the census, in which the map 
showing the location of the various communities making up the 
Easton-Allentown-Bethlehem metropolitan district was in¬ 
cluded, as well as the population figures for the various commu¬ 
nities involved. 

In its final decision, the Commission considered Allentown 
and Easton alone in its Findings of Fact. These findings are: 

2. Easton and Allentown, Pennsylvania, are only 14 
miles apart,. Easton is primarily a manufacturing and 
industrial city, with a population of 33,589. There are 
96 industrial establishments in the city or its immediate 
vicinity, employing 26,100 persons with an annual pay¬ 
roll of over 40 million dollars; it has about 70 wholesale 
establishments with annual sales approximating 9 million 
dollars * * *. 

3. Allentown has a population of 96.904. It has 194 
wholesale establishments with total annual sales of 
$35,820,000 * * * (App. 32). 

In its Conclusions in the final decision, the Commission 
stated: “The population of Allentown is about three times the 
size of Easton, and the scale of its commercial activities is at 
least three times as great as in Easton. Together with the con¬ 
tiguous community of Bethlehem, Allentown is about five times 
as large as Easton.” Appellant places heavy reliance on this 
statement for its claim that the Commission’s findings are not 
“specific and unambiguous.” But reference to Bethlehem as 
contiguous to Allentown was not in any way inconsistent with 
the findings, and w’as entirely in accordance with the officially 
noticed facts and map fully discussed at the oral argument. A 
fair reading of the findings and conclusions of the final decision 
shows that the Commission was not led into any error by its 
mention of Bethlehem. Even if the final decision did not 
properly marshal all the relevant comparisons which were in 
fact fully discussed at the oral argument, this was in any event 
clearly done in the Memorandum Opinion on appellant’s peti¬ 
tion for rehearing. 
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In its petition for rehearing, appellant did not question the 
findings of the Commission as to the cities of Easton and Aliens 
town alone, or to the reference to Allentown and Bethlehem as 
five times as large as Easton. Instead appellant urged that a 
proper comparison of both communities in their entirety would 
entail a comparison of Allentown and Bethlehem alone as 
against Easton, Phillipsburg, New Jersey, the Borough of Wil¬ 
son, the Borough of West Easton, and the Borough of Alpha 
(App. 51-52). The comparison proposed by appellant was spe¬ 
cifically considered and passed on by the Commission in its 
Memorandum Opinion and Order on the Petition for Rehear¬ 
ing. Thus, the Commission pointed out (App. 60-62): 

The population figures which the Commission stated 
it would judicially notice when they were presented to it 
at the Oral Argument show that if the populations of 
Easton and Phillipsburg (51,903) are compared to Allen¬ 
town and Bethlehem (155,394), Allentown is approxi¬ 
mately three times larger than Easton; and that a sim¬ 
ilar result is obtained if Easton, together with its sur¬ 
rounding communities of Phillipsburg, Wilson, West 
Easton and Alpha, is compared to Allentown and its 
surrounding communities of Bethlehem, Hellertown,; 
Fountain Hill, Emmaus, and Freemansburg; Easton’s 
total population then becomes 63,580 against Allen¬ 
town’s roughly three times greater population of 172,688.; 
A comparison of the annual volume of retail and whole¬ 
sale sales of the respective towns and communities con-: 
firms the conclusion that the scale of commercial ac¬ 
tivity in Allentown is about triple that of Easton. 

* * # * * 

Contrary to Easton Publishing’s contention, these 
matters were fully presented by its counsel at the oral 
argument before the Commission. This petition pre¬ 
sents nothing which was not considered by the Com¬ 
mission at that time. A comparison of the 1940 U. S.: 
Census figures on the population and the volume of 
retail and wholesale sales for Easton and Allentown 
separately and with their adjacent towns confirms the 
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findings of fact and conclusions of the Com¬ 
mission * * *. 

From the foregoing, it is clear that the Commission con¬ 
sidered the comparison proposed by appellant and concluded 
that proper comparisons would be Easton as against Allentown, 
Easton and Phillipsburg as against Allentown and Bethlehem, 
and finally Easton and all of its surrounding territory as against 
Allentown and all of its surrounding territory. No reasonable 
and fair comparison served to put in question the Commission’s 
conclusion that the Allentown community was three times as 
large as the Easton community. 

B. The Commission’s evaluation of service available to the 
two communities is supported by the findings and is a proper 
application of Section 307 (b) of the Communications Act 

After comparing the Allentown and Easton communities 
with respect to population and business activity, the Commis¬ 
sion considered the extent of the radio service already avail¬ 
able to these communities from standard broadcast stations. 
The record disclosed that as of the time of the final decision 
there was one full time radio station located in Easton and that 
Easton also received full time primary service during the day¬ 
time from a station located in New York City. In addition, 
the rural areas which would be served under the operation 
proposed by the Easton Publishing Co. received additional 
service from 2 Philadelphia and 4 New York City stations (App. 
32-33). On the other hand, at the time of the final decision, the 
City of Allentown received full time service from one regional 
radio station licensed to serve the entire metropolitan district 
and the surrounding area and additional daytime service from 
two daytime local stations newly granted, one licensed to serve 
Allentown and the other to serve the adjacent city of Bethle¬ 
hem. The population in the rural areas which would be served 
by the proposed Allentown operations also received service 
from 2 Philadelphia and 4 New York City stations and from 
station WEST in Easton (App. 33). 

When these figures are compared it becomes clear that Allen¬ 
town, though three times the size of Easton, received, as did 
Easton, only a single primary nighttime radio service, and was 



13 


served by three stations during the daytime as against the two 
services available to Easton. The rural areas surrounding the 
two cities received approximately the same amount of service. 
On the basis of this information the Commission determined 
that a fair, efficient and equitable distribution of broadcast 
facilities required that a grant be made giving Allentown a sec¬ 
ond nighttime service and a fourth daytime service before any 
grant should be made to Easton giving it a second nighttime 
service and a third daytime service. The result of such grant 
w’ould leave Allentown with two nighttime services as against 
one for Easton and four daytime services as against two for 
Easton. In both cases the services made available to the re¬ 
spective communities as a result of the Commission’s decision 
were of a ratio of 2 to 1 as contrasted to the 3 to 1 ratio existing 
between the two communities as to population and business 
activities. 

Appellant challenges the Commission’s determination that 
application of the mandate of Section 307 (b) to the facts before 
it warranted a conclusion that the end of “fair, efficient, and 
equitable distribution of radio service” would be better served 
by the grant of a new fulltime local station to Allentown rather 
than Easton where the same facilities were sought by applicants 
from both communities. Appellant contends first that the Com¬ 
mission’s findings as to service are inadequate since they do not 
take account of an Allentown application. Valley Broadcasting 
Corporation (Br. 19). Appellant further contends that the 
Commission erroneously failed to consider FM (frequency 
modulation) facilities as service available to the respective com¬ 
munities, to be taken into account in applying Section 307 (b). 
Finally, appellant urges that evaluation of all service available, 
including Valley and FM stations, by a unit quota system for¬ 
merly applied by the Commission and its predecessor under the 
so-called Davis Amendment (45 Stat. 373) would demonstrate 
that Easton has a superior claim to the new local service in com¬ 
peting with Allentown. 1 ' However, acceptance of appellant’s 

4 Appellant also complains of the failure of the Commission to make definite 
findings concerning the existing Easton station, WEST, and the service avail¬ 
able to Allentown, but these arguments are clearly make-weight. In essence 
they resolve into complaints that the findings with respect to WEST, and 
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conclusions would require extension of the taking of official 
notice beyond all reasonable bounds; would require a departure 
from the established, consistent practices of the Commission 

the new daytime stations assigned to Allentown and Bethlehem were not in 
the particular tabular form that appellant would have desired. Thus, since 
Associated Broadcasters, Inc., licensee of station WEST, was among the 
applicants involved in the case, the findings with respect to WEST'S fre¬ 
quency assignment, hours of operation and power were contained in the 
Preliminary- Statement of the Final Decision (App. 31) and only referred 
to generally in the Finding of Fact (App. 32). And with respect to the 
Findings on the service available to Allentown, which appellant contends 
are deficient because largely contained in a footnote to paragraph 3 
(App. 32) and as a parenthetical remark in paragraph 6 (App. 33) of the 
Final Decision, these findings were quite consciously set apart from the others 
contained in the main body of the text, because the references to the grant 
of the new daytime station in Allentown and the increase in power to the 
existing Allentown station are to matters which occurred after the closing 
of the hearing record or of which the Commission took judicial notice in 
spite of the absence of record testimony. And the finding on the local Bethle¬ 
hem daytime station, whose construction permit was granted during the 
course of the hearing, is, similarly, set out separately, since although the Com¬ 
mission’s primary findings in the body of the text of Final Decision are con¬ 
fined to a comparison of service to the cities of Easton and Allentown re¬ 
spectively, the Commission recognized that the new Bethlehem local station 
would provide daytime service to Allentown and that it should therefore be 
considered in arriving at its decision. 

These findings which are the same as api>earod in the Proposed Decision 
(App. 14), were clearly adequate enough for appellant before the Commis¬ 
sion for he made use of them without difficulty or complaint in his listing of 
sen-ice in his Exceptions to the Proposed Decision (App. 23) and again in 
his Petition for Rehearing (App. 36). Appellant in both his Exceptions to the 
Proposed Decision and the Petition for Rehearing disagreed, as was his 
right, with the Commission’s evaluation of these findings, but prior to the 
present brief never encountered any difficulties in discovering the actual 
findings as he now alleges to lie the case. 

Appellant also alleges that the Commission must find unambiguously and 
specifically the “type of radio service" available in the two communities (Br. 
21). But, appellant itself recognized that the major question here is which 
of two communities shall receive additional radio facilities, and that this 
issue cannot be resolved in terms of the applicants’ proposed program services. 
Appellant states: 

“Inasmuch as the decision herein is based entirely upon the requirement 
of Section 307 (b) of the Communications Act that radio service l>e equitably 
distributed among the various States and communities, it is not important to 
discuss the merits of individual applicants, but only the needs of the com¬ 
munities involved" (Br. p. 4). 

After so clearly recognizing the issue in this matter, appellant now com¬ 
plains that the Commission agrees with it, and did not take some other view 
of the matter. 
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in assigning AM and FM facilities as separate services on the 
basis of considerations appropriate to each in the light of their 
technical characteristics, history, and present status; and would 
require reversion to a discredited unit-quota system abandoned 
because it proved to be unworkable. Even beyond these for¬ 
midable obstacles there lies the fact that appellant has failed to 
evaluate existing services properly in connection with its pri¬ 
vate revival of the unit-quota system, and its general argument 
on the proper applications of Section 307 (b). These points 
will be taken up in turn. 

1. Official notice of the Valley application and its subsequent grant (WAEB) 

In its discussion and its charts purporting to show that the 
Commission failed to make proper findings and conclusions as 
to service available, appellant includes station WAEB, licensed 
to the Valley Broadcasting Corporation, as a service in and 
available to Allentown which should have been considered by 
the Commission. The construction permit authorizing the 
Valley Broadcasting Corporation to construct and operate a 
station on the frequency of 790 kc. with 500 watts daytime 
and 1.000 watts at night was only granted by the Commission 
on May 3. 1948, over ten months after the final decision had 
been handed down in this case, thirty-nine days after the Com¬ 
mission’s Memorandum Opinion and Order denying appel¬ 
lant’s Petition for Rehearing and fully twenty days after the 
taking of his appeal. Yet appellant would have this Court 
decide that it was error for the Commission not to consider this 
additional grant to Allentown. The sole basis for this claim 
is that the Commission had issued a Proposed Decision looking 
towards the grant of the Valley Broadcasting Corporation’s 
application on October 27, 1947, over four months after the 
adoption of the Commission’s final decision in the instant case, 
but before the adoption of the Memorandum Opinion denying 
appellant’s Petition for Rehearing. However, the Petition for 
Rehearing filed by the appellant on July 11,1947 (App. 48-58) 
does not even mention the pending application of the Valley 
Broadcasting Corporation for a new standard broadcasting sta¬ 
tion in Allentown, and the matter was consequently, not before 
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the Commission at the time it acted on the Petition for 
Rehearing. 

The impropriety of appellant’s claim that the Valley appli¬ 
cation should have been considered is evident. There is noth¬ 
ing in the hearing record concerning the station now licensed 
in Allentown to the Valley Broadcasting System, and clearly 
the Commission could not have taken official notice of any 
such station at the time it adopted its final decision when 
the application of the Valley Broadcasting System was still 
pending before the Commission, 5 and no proposed decision, 
looking toward a grant, to say nothing of a construction per¬ 
mit, had, as yet, been issued by the Commission. It is true 
that Commission as is its consistent policy in 307 (b) cases had 
taken judicial notice of the actual grants made to Allentown 
between the time of the closing of the hearing record and the 
adoption of the final decision; at the time of the hearing only 
one local standard broadcasting station was assigned to Allen¬ 
town, and one to Easton. Since the latter also received day¬ 
time service from a New York station it actually received more 
service than the larger and more important Allentown. But 
the fact that the Commission took official notice of several 
actual grants which had been made between the time of the 
closing of the record and the final decision in the case in order 
that the Commission’s final decision on the matter of fair and 
efficient distribution of facilities might reflect the true picture 
at the time of the decision, neither requires nor authorizes the 
Commission to take further official notice of grants which had 
not yet been made at the time of the decision or to reopen the 
case at such later date as any such grant might be made and to 
re-evaluate the entire matter on the basis of such additional 
grants. 6 

“As appellant, himself, points out (Br. 6), the application of the Valley 
Broadcasting Corporation was for a station to operate both night and day 
with 1,000 watts power, but the eventual grant was for only 500 watts 
daytime, with 1,000 watts at night. 

* Even if the Commission had been in a position to consider the grant to 
WEAB, it would have left Allentown with two nighttime and five daytime 
services and the grant to the intervenor would have just brought the ratio 
of Allentown services day and night to the 3-1 ratio which actually exists 
in the population and business activities of the two cities. 
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Appellant does not complain of the fact that the Commission 
took official notice in its proposed and final decisions of actual 
final grants of construction permits taking place after the closing 
of the record and before final decision in this case. Nor could 
appellant do so under these circumstances, where the facts of 
which official notice is taken are final, and establishing them 
does not involve controversy since they are matters of official 
public record, and where the parties are afforded ample oppor¬ 
tunity by availability of exceptions to the proposed decision or 
petition for reconsideration of the final decision to argue their 
significance and hearing on the Commission’s Conclusions. It 
is obvious enough that the taking of judicial notice cannot 
properly be extended to a proposed decision which is itself the 
subject of further proceedings. To do so would make impossible 
any finality in licensing proceedings before the Commission. 
For fairness would require that every party having an interest 
in the issue on which the officially noted proposed decision might 
be regarded as having a bearing be permitted to participate in 
the further proceedings on that proposed decision. 

The practice of taking official notice must necessarily be 
limited by considerations of fairness and finality. Appellant 
invites the removal of these limitations in its contention that the 
grant to WAEB, made months after the closing of the record, 
and nearly a month after the taking of this appeal, should be 
considered in reviewing the correctness of the Commission’s 
decision. In the light of these considerations it was clearly not 
error for the Commission to refuse to take official notice of a 
proposed decision in considering as a relevant factor in its deci¬ 
sion the services available at the time of the decision. 

2. The bearing of FM (Frequency Modulation) service in allocation of 
AM (Standard Broadcasting) facilities 

The appellant has devoted considerable space to a contention 
that the Commission committed reversible error by failing to 
consider the FM stations serving or authorized to serve Allen¬ 
town and Easton in reaching its determination that the “fair, 
efficient and equitable distribution” of radio service among the 
several states and communities, required by Section 307 (b) of 
the Communications Act, as amended, would best be effectuated 
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by a grant of one of the Allentown applications in preference to 
either of the Easton applications. But as the Commission 
pointed out in its Memorandum Opinion, this argument is 
wholly without merit and completely miscontrues the mandate 
of Section 307 (b). 

There are many different types and varieties of radio services 
subject to the licensing and regulatory authority of the Com¬ 
mission including, in the broadcast field, standard broadcast 
(AM), frequency modulation (FM), television, facsimile, and 
international broadcast services. Clearly in making station 
assignments in each of the services the Commission is required 
by Section 307 (b) to make such distribution of facilities as will 
insure a fair, efficient, and equitable distribution of such facil¬ 
ities among the several states and communities. However, 
there is nothing in the Communications Act or the Commission’s 
Rules and Regulations, and appellant has pointed to no provi¬ 
sion, which requires the Commission to consider the existing 
distribution of facilities in one service in determining the ap¬ 
propriate distribution of licenses in another service. And an 
examination of appellant’s contention makes clear that not 
only is the Commission’s consistent policy of considering in¬ 
dividual radio services separately, in making an equitable dis¬ 
tribution among the various states and communities, a reason¬ 
able one which meets the requirements of Section 307 (b), 
but that any intermingling of services as suggested by appel¬ 
lant, would inevitably result in greater rather than less in¬ 
equity in the allocation of radio facilities. 

For, if the Commission must consider FM, and presumably 
television and all other existing broadcast services in its alloca¬ 
tion of standard broadcast facilities, as appellant urges, then, 
conversely, it must also consider AM and FM in its allocation 
of television facilities and AM and television in its allocation 
of FM facilities. The result would inevitably be that any 
inequities which may have developed over the years in par¬ 
ticular communities in one or more of the broadcast services 
will tend to perpetuate themselves and make impossible any 
equalizing of allocations and assignments in the new services. 
In the standard broadcast field, because of historical considera¬ 
tions and because of the wide variations in the service areas of 
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stations of different classes and even of the same class resulting 
from differences in frequency characteristics, soil conductive 
ities, and directional antenna patterns, the Commission has not 
followed a general allocation plan but has made assignments on 
a case-to-case basis, and where conflicting applications from 
different communities are involved, has sought to achieve an 
equitable allocation of facilities on the basis of the relevant 
facts presented in each case. However, in connection with the 
newer services, such as FM and television, greater uniformity 
of service areas, because of technical factors, and the absence 
of historical factors militating against a nation-wide allocation 
plan, has enabled the Commission to formulate general allo¬ 
cation plans based on population, regional needs, and other 
factors, in advance of making assignments. But it is clear 
that if the existing distribution of other services must, as ap¬ 
pellant contends, be considered in any such allocation, no ap^ 
proximation of fairness in the distribution of facilities in the 
new services can be expected, and communities which may have 
received a somewhat greater proportional share of AM facil¬ 
ities, because of the particular demand for service in such com*? 
munities, or for any other reason, would be automatically 
doomed to inadequate allocation of the new services, without 
regard to their needs or the demand for facilities. On the other 
hand, during the developmental stage of the newer media, since 
FM and television stations are generally constructed and oper¬ 
ated initially in the large centers of population and business 
activity, these areas would, under appellant’s theory, necessarily 
find themselves at a disadvantage in any competition for AM 
facilities with areas in which FM or television development has 
progressed at slower pace, solely because of their relative prog¬ 
ress in establishing the newer types of service. 7 

T Appellant’s reliance on the case of Federal Radio Commission v. Nelson 
Brothers Bond and Mortgage Co., 289 U. S. 266 (Br. 13) for the proposi¬ 
tion that A1I service must be considered in allocating FM facilities is plainly- 
misconceived. For, in the context of the facts of that case and the develop¬ 
ment of the art at the time of its decision, that case was clearly concerned 
only with distribution of standard broadcasting stations. And in speak¬ 
ing of “types” of stations, the Court was obviously dealing with the con¬ 
tention that the then extant quota should be applied within each of the 
classes—clear channel, regional and local—the only type of broadcast 


H 





20 


In addition to these factors, based on approach to allocation, 
there are serious objections, based on the nature and present 
status of the newer services, to any consideration of other types 
of broadcast service in making allocations of standard broad¬ 
cast facilities. As the Commission pointed out in its Memoran¬ 
dum Opinion (App. 62), there are many more AM receivers in 
existence than FM sets and most of the people who would 
receive service from one of the proposed AM stations which 
were the subject of the instant decision do not receive any FM 
reception and it is unimportant to them whether or not there 
is any FM service available in either of the competing cities. 
Furthermore, most of the FM stations granted in the Easton- 
Allentown area are owned by persons or corporations who 
also own and operate AM stations 8 in the area, and who under 
the existing Commission Rules may duplicate their entire AM 
programming or as much as they wish to do over their FM facil¬ 
ities. Obviously, to the extent that such duplication of pro¬ 
grams is carried on, the community receives additional service 
in only a technical sense at best, even with respect to those 
few persons who may have both AM and FM receivers. These 
factors would, it is clear, make impractical any mathematical 
evaluation of the FM facilities available in Easton and Allen¬ 
town, as suggested by appellant, even if such consideration were 
otherwise advisable. For, it might also be noted that the four 
Class B FM stations which appellant has allocated in its chart 
to Allentown (including the FM station of the existing Easton 
AM station), are all assigned, under the Commission’s revised 
FM allocation plan (1 Pike & Fischer, RR, § 82: 611) to the 
general Easton-Allentown-Bethlehem metropolitan area and all 
provide service to both Allentown and Easton. 

3. Revival of the discarded unit quota system of the Davis Amendment 

Appellant urges that the Commission’s evaluation of serv¬ 
ices available to Allentown and Easton at the time of the deci- 

service then known, standard broadcast service. It would be an anachronism 
to treat the Ncl*on case as embodying any decision or policy with respect 
to the relationships of entire new services with standard broadcast service, 
and allocations within that service. 

“All of the Class R (high power) FM stations, WSAX-FM, WKAP-FM, 
WGPA-FM, and WEST-FM, are owned by operators of AM stations. 
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sion did not afford a proper basis for the application of Section 
307 (b) of the Act. In support of this argument, appellant 
offers a mathematical tabulation purporting to show that Allen¬ 
town enjoys over nine times as much service as Easton. This 
tabulation not only involves matters outside the record beyond 
the proper scope of official notice, and unwarranted assumptions 
as to allocation policies for different types of services, but also 
embodies an outmoded, mechanical approach to the problem of 
achieving equitable allocation facilities which was repudiated 
by Congress itself. For the unit-value system utilized by 
appellant in its tabulation is that which was established by the 
Commission to fulfil the requirements of the Davis Amendment 
(Act of March 28, 1928, 45 Stat. 373, p. 5) to Section 9 of the 
Radio Act. 9 The unit-quota system established under the Davis 
Amendment proved to be unworkable and it was soon clear that 
any attempted statutory requirement of absolute equality, even 
among units as large as the five zones, would in fact result 
in gross inequities between the zones because of their necessary 
lack of uniformity in size and other variations between them. 
As a result, at the urgent request of the Commission, Congress 

* Section 2 of the Radio Act of 1927 divided the United States into live 
zones for the purposes of that Act. Section 9 of the Radio Act of 1927 orig¬ 
inally provided: i 

“* * * In considering applications for licenses and renewals of licenses, 

when and insofar as there is a demand for the same, the licensing authority 
shall make such a distribution of licenses, bands of frequency or wave lengths, 
periods of time for operation, and of power among the different States and 
communities as to give fair, efficient, and equitable radio service to each of 
the same * * Public Law G32, 69th Congress. 

Section 9 of the Radio Act of 1927. as amended by the Davis Amendment of 
March 28, 1928, Pub. L. No. 195 (70th Cong.), 45 Stat. 378, Sec. 5, provided: 

“* * * It is hereby declared that the people of all the zones established: 

by Section 2 of this Act are entitled to equality of radio broadcasting service,: 
both of transmission and of reception, and in order to provide said equality 
the licensing authority shall as nearly as possible make and maintain an; 
equal allocation of broadcasting licenses, of bands of frequency or wave 
lengths, of periods of time for operation, and of station power, to each of 
said zones when and insofar as there are applications therefor; and shall 
make a fair and equitable allocation of licenses, wave lengths, time for opera¬ 
tion. and station power to each of the States, the District of Columbia, the: 
Territories and possessions of the United States within each zone, according 
to population * * 

The unit-quota system was adopted as Federal Radio Commission Rule 109, 
which assigned values in quota units to stations of various classes. 
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in 1934 repealed the Davis Amendment, and adopted in place 
of the requirement of absolute equality among the zones the 
more flexible standard of a “distribution of licenses, frequencies, 
hours of operation, and of power among the several states and 
communities as to provide a fair, efficient, and equitable distri¬ 
bution of radio service to each of the same,'’ the present lan¬ 
guage of Section 307 (b) of the Communications Act. 49 Stat. 
1475. See 80 Cong. Rec. 6032. 

As a result of the repeal of the Davis Amendment, the unit- 
quota system was abandoned, and the Commission has, since 
the adoption of the present language of Section 307 (b), con¬ 
sidered mutually exclusive applications from separate commu¬ 
nities on a case-to-case basis, and has attempted, as in the pres¬ 
ent case, to arrive at a sensible determination, based upon the 
facts, as to which of two or more competing communities stands 
in relatively greater need of the new or expanded services pro¬ 
posed by the competing applicants. 

Appellant in its brief admits that, in the light of the history 
of the repeal of the Davis Amendment, no mathematical 
formula can or should be applied to secure the requisite equita¬ 
ble distribution of service (Br. 23). However, appellant 
qualifies this admission with the statement that “It is diffi¬ 
cult to understand how distribution [of radio service] is to take 
into consideration power and hours of operation if some value 
or weight be not given these important factors in connection 
with the application of the statutory criterion (Br. 23-24). 
Appellant then proceeds to apply the same unit-quota system 
which it has just admitted cannot and should not be used in 
making the necessary determination between the two cities. 

While the Commission must and does give weight to power 
and hours of operation of stations providing service in the area 
in determining the relative need of competing communities for 
radio service, no true fairness or equity can be achieved through 
the application of any arbitrary point valuation to these fac¬ 
tors. In the present case, for example, the Commission gave due 
consideration to the fact that two of the stations serving Allen¬ 
town and one serving Easton provided such service only during 
the daytime, so that, as a result, each city received only one 
nighttime primary signal, though Allentown received three and 
Easton two signals during the day. If, as appellant erroneously 
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alleges, the Commission had not considered the hours of opera¬ 
tion during which the various stations which serve the respec¬ 
tive cities are authorized to operate or provide primary service 
in the area, the service available to Allentown would have ap¬ 
peared to be proportionally greater than is actually the case. 
Far from ignoring this factor, however, its consideration was 
one of the prime elements in the decision favoring Allentown 
over Easton. i 

Appellant’s own effort to apply a unit-quota system illus¬ 
trates the difficulties which make such a system unworkable as 
a means of evaluating service. Thus appellant fails to take 
into account in its tabulation the primary daytime service to 
Easton rendered by the New York station WOR. 10 

The impropriety of including station WAEB in appellant’s 
tabulation has already been pointed out, as has the impropriety 
of considering any FM service. With respect to FM service it 
may be pointed out that even were it proper to consider FM 
service in the allocation of AM facilities, the picture with re¬ 
spect to FM service available to Easton and Allentown is quite 
different from that presented by appellant in its tabulation. 
For appellant wholly ignores the fact that both Easton and 
Allentown, as well as Bethlehem are communities in the larger 
Allentown-Bethlehem-Easton metropolitan district, and that 
the FM allocation plan specifically provides for Class B or 

10 WOR is a 50-kilowatt, dear-channel station, entitled to no less than 
5.0 units under the quota system applied by appellant (Federal Radio 
Commission Rule 109). While the present language of Section 307 (b) 
speaks generally in terms of “service” the legislative history of the section 
makes dear that both “transmission” and “reception” are contemplated 
by that term. Neroark Broadcasting Corporation , Memorandum Opinion 
and Order, released June 2,1947, 3 Pike & Fischer, R. R., 852. The present 
language of the section is substantially the same as Section 9 of the Radio ! 
Act of 1927, 44 Stat. 1162, which also spoke in terms of service. The Davis 
Amendment of 1928, 45 Stat. 373, amended this language to read “service, 
both of transmission and of reception.” The reason for this change was i 
made clear by Representative (now Senator) White, who stated in ex¬ 
planation “It had been urged that broadcasting service meant simply re¬ 
ception. Now, in order to bring about complete clarity we wrote in that ' 
this equality would consist both of transmission and reception.” 69 Cong, j 
Rec. 5120. This expanded language was taken over into Section 307 (b) 
of the original Communications Act of 1934, 48 Stat. 1064, and the history of 
the repeal of the Davis Amendment, 49 Stat. 1475, ch. 511, Sec. 2, makes clear 
that no change in the meaning of the term “service” was intended. 
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metropolitan stations for service to metropolitan areas, and 
Class A or community stations for smaller communities within 
such areas or beyond them. Appellant’s own tabulation of 
service reveals that three of the FM stations so generously as¬ 
signed to Allentown alone in his chart are Class B stations 
licensed to serve the entire metropolitan area, and that the 
remaining two stations are Class A or community stations as¬ 
signed one each to Easton and Allentown. Thus with respect 
to FM facilities the Easton and Allentown communities have 
so far been treated on the basis of a mathematical equality 
despite the larger size of the Allentown community. Even were 
any mathematical evaluation of existing facilities possible and 
appropriate, it is obvious enough that a shifting and changing 
basis cannot be used. 

***** 

In its argument appellant has not at all shown that the 
Commission’s findings are incorrect or that its conclusions 
are erroneous. Instead, appellant has invited this Court to 
make other findings and conclusions on the basis of facts which 
were neither available for consideration by the Commission 
on the basis of the record nor of official notice at the time of 
its decision, and to reach such other conclusions on the basis 
of an allocation policy which is inconsistent with that which 
has been consistently followed by the Commission, and a 
scheme of evaluation which has been repudiated by Congress 
and the Commission. But the judicial function does not en¬ 
compass so extensive a task. For the courts will not disturb a 
decision of the Commission based on reasonably definite find¬ 
ings which are supported by substantial evidence. 

Appellant does not argue that the findings of fact are not 
supported by substantial evidence. At most, appellant’s argu¬ 
ment with respect to the findings of fact is that they are not 
clearly stated. But, as we have shown above, the Commission 
did make unambiguous findings of basic fact upon which it 
reached the ultimate facts and came to its decision which is sup¬ 
ported by the findings. Under these circumstances, the judg¬ 
ment of an administrative agency should not be disturbed. See 
Securities and Exchange Commission v. Chenery Corporation , 



332 U. S. 194, 209; Republic Aviation Corp. v. Labor Board , 
324 U. S. 793, 800; Rochester Telephone Corporation v. United 
States, 307 U. S. 125, 140; National Broadcasting Company v. 
United States, 319 U. S. 190, 224; Federal Communications 
Commission v. WOKO, Inc., 329 U. S. 223, 229. As the Su¬ 
preme Court, speaking through Justice Cardozo, said in 
Mississippi Valley Barge Line Co. v. United States, 292 U. S. 
282, 286: 

The settled rule is that the findings of the Commission 
may not be assailed upon appeal in the absence of the 
evidence upon which they were made * * *. The 
appellant did not free itself of this restriction by sub¬ 
mitting additional evidence in the form of affidavits by 
its officers. For all that we can know, the evidence 
received by the Commission overbore these affidavits or 
stripped them of significance. The findings in the report 
being thus accepted as true, there is left only the inquiry, 
whether they give support to the conclusion. Quite 
manifestly they do. The structure of a rate schedule calls 
in peculiar measure for the use of that enlightened judg¬ 
ment which the Commission by training and experience 
is qualified to form * * *. It is not the province 
of a court to absorb this function to itself * * *. 
The judicial function is exhausted when there is found 
to be a rational basis for the conclusions approved by the 
administrative body. 

CONCLUSION 

For the foregoing reasons it is respectfully submitted that 
the appeal should be dismissed. 

Federal Communications Commission, 
Benedict P. Cottone, 

General Counsel, 

Max Goldman, 

Acting Assistant General Counsel, 
Richard A. Solomon, 

Mary Jane Morris, 

Counsel. 
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Bniteb States Court of Appeals 

District op Columbia Circuit 

No. 9829 

EASTON PUBLISHING COMPANY, Appellant, 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee, 

ALLENTOWN BROADCASTING CORPORATION 

and 

ASSOCIATED BROADCASTERS, INC., 
Interveners. 

REPLY BRIEF OF APPELLANT 

This brief is being submitted in reply to and in clarifica¬ 
tion of certain matters raised in the briefs filed by the Com¬ 
mission and the Intervener, Allentown Broadcasting Cor¬ 
poration, for the reason that the time allowed for oral 
argument may be better occupied by the discussion of other 
phases of the appeal. 
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A. It is equitable and proper to compare the entire com¬ 
munities of Easton and Allentown. 

Contrary to the assertion (Brief p. 6) of the Allentown 
Broadcasting Corporation, Intervener herein, and the 
Commission’s assumption (Brief pp. 6-7) that it makes no 
substantial difference whether Easton is compared with 
Allentown or whether the Easton community is compared 
with the Allentown community, the fact of the matter is 
that it makes a great deal of difference. Under the circum¬ 
stances of this case the entire Easton community must be 
taken into consideration along with the entire Allentown 
community in order to give effect to the statutory mandate 
requiring the equitable distribution of radio service among 
the various “communities”. 

If the comparison were limited to the respective cor¬ 
porate cities of Allentown and Easton the radio service 
available from Bethlehem w’ould be ignored and this would 
give an incorrect picture of the distribution of radio ser¬ 
vice. As pointed out in the Petition for Rehearing (Appx. 
52), if the conflicting applicants were from Allentown and 
Bethlehem, or from Easton and Phillipsburg, each cor¬ 
porate entity would necessarily be separately considered. 1 
However, in this case the comparison is between an appli¬ 
cant that seeks to serve the entire Easton community (in¬ 
cluding the immediately adjacent city of Phillipsburg) with 
one that seeks to serve the entire Allentown community 
(including the immediately adjacent city of Bethlehem). 

1 In a consolidated proceeding involving three applicants from 
Cleveland, Ohio, and one from Cleveland Heights, Ohio, which is 
a separate corporate entity adjacent to the city limits of Cleveland 
and within the Cleveland Metropolitan District, the Commission 
granted the Cleveland Heights application on the ground that the 
operation of its proposed station would “tend toward a more fair, 
efficient and equitable distribution of radio frequencies among the 
several communities” than would the location of another station 
within the city limits of Cleveland. In re Applications of WMAK, 
Inc., Docket No. 7175, et al., Decision B-311, rendered January 6, 
1947, -F. C. C.-. 
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Therefore, the entire communities must be considered when 
making a comparison in order to determine whether an 
equitable distribution would result as required by the 
statute. 

The Intervener further objects (Brief 7) to the char¬ 
acterization of the Easton community as “solidly built up’’. 
Such objection overlooks the fact that there was uncontra¬ 
dicted testimony that the entire Easton community popula¬ 
tion of 63,580 resided within a radius of not more than 2 1 /£ 
miles. 2 This is equivalent to a population of 3,240 per 
square mile, which is certainly as “solidly built up” as any 
part of the Allentown community. However, except for 
the map submitted by Intervener at the oral argument and 
reprinted in its present brief (opposite p. 8) there is no 
showing as to the proximity to each other of the various 
towns which go to make up the so-called Allentown com¬ 
munity. 

Nevertheless, as originally stated (Brief 4), for the pur^ 
poses of this appeal Appellant is considering the Allentown 
community as including Bethlehem and the surrounding 
towns of Hellertown, Fountain Hill, Emmaus, and Free- 
mansburg, with a combined population of 172,688, and the 
Easton community as including the contiguous incorporated 
towns of Phillipsburg, Wilson, and West Easton, also 

2 In the original record (pp. 257-258; certified transcript, pp. 
767-768) the following testimony was given by N. S. Rounsley on 
behalf of the Easton Publishing Company: 

Q. How large is Easton? 

A. Well, [within] the corporate limits of Easton are 33,589.. 
And immediately adjacent to Easton is Wilson, a town of 
8,217. Also immediately adjacent is West Easton, a town of 
1,159. Directly across the Delaware River, which is a very 
narrow river at that point, is Phillipsburg, New Jersey, a 
town of 18,314. Also there is Alpha, a town of 2,301. So the 
solidly built-up Easton community, according to the 1940 
Census figure, is 63,580. i 

Q. That is within a radius of how many miles? 

A. I would say a radius of approximately two miles and a 
half, certainly not more than that. 
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Alpha, which adjoins Phillipsbnrg, with an aggregate popu¬ 
lation of 63,580. 

In other words, the two entire communities of Allentown 
and Easton are being and should be treated on the same 
basis just as the Chairman of the Commission agreed, dur¬ 
ing oral argument, that they should be treated. (Appx. 28.) 

B. Section 307 (b) contemplates transmission facilities 
as well as reception service and makes no distinction be¬ 
tween classes of service. 

The Intervener objects (Brief 10) to a consideration of 
broadcast facilities which it contends “are authorized for 
the purpose of providing radio service to the Metropolitan 
area”, including both the entire Allentown and Easton 
communities, and it further objects (Brief 11) to a con¬ 
sideration of both local and regional station assignments in 
determining the equitable distribution of radio service. 

In the first place, Section 307 (b) does not differentiate 
between classes of radio service. In the second place, the 
Commission, in interpreting the phrase “equitable distribu¬ 
tion of radio service”, has always stressed the importance 
of local transmission facilities to provide a medium for 
local community expression. For example, in the Commis¬ 
sion’s Decision, B-244, rendered in July, 1946, In re Appli¬ 
cations of Utica Observer-Dispatch, Inc., Docket No. 6043, 
et al., — F. C. C. —, involving applications for Utica and 
Rome, New York, wherein each of the Utica applicants ex¬ 
pressed a willingness to accept a grant upon the condition 
that it erect and operate a “booster” station in Rome to 
render primary service to that city, the Commission de¬ 
cided in favor of the Rome applicant, stating, in part: 

“. . . We regard Section 307 (b) as contemplating 
not merely the availability of reception service to com¬ 
munities but also the availability of transmission facili¬ 
ties to such communities in order to provide them, to 
the extent possible, with their own media for local 
expression. ...” (Emphasis supplied.) 




5 


The importance of the equitable distribution of radio 
service from the standpoint of radio transmission was re¬ 
affirmed by the Commission in its Memorandum Opinion 
and Order dated May 28, 1947, In re Applications of New r 
ark Broadcasting Corporation, Docket No. 6190, et al., 
B-314. Petitions which had been filed for rehearing had 
emphasized the radio reception available from all stations. 
The Commission observed: 

“. . . The history of the Communications Act, how* 
ever, makes clear that petitioners’ interpretation of the 
section [307 (b)] is erroneous and that radio service 
in fact refers to transmission as well as reception, and 
includes consideration of the sources from which the 
programs are received, as well as the number of sta¬ 
tions which can be heard. ...” (Emphasis supplied.) 

The Intervener discusses at some length (Brief 11-15) 
the authority of the Commission to classify radio stations 
and the results of that classification. The Intervener in¬ 
cludes tabulations of standard and FM authorizations as of 
various dates but, for its own convenient purposes, it 
charges to the individual cities only local or daytime sta¬ 
tions and designates all other stations as assigned to the 
“Metropolitan Area”. This, of course, gives a distorted 
picture as compared with the true picture disclosed by the 
tabulation in Appellant’s brief (p. 6) wherein each station 
is shown to be in the community where it is actually located. 

It is impossible to reconcile the refusal to charge a sta¬ 
tion to the community in which it is located with the Com¬ 
mission’s recognition of the importance of transmission 
facilities in connection with the distribution of radio ser¬ 
vice. This acquiescence is perfectly logical. It is, in fact, a 
recognition that radio service may be entirely different 
from the mere existence and availability of radio signals. 
The latter may come from several stations, all bringing the 
same programs to the area. Indeed a distant 50,000-watt 
station might make available the same network programs 
that are provided by a local 250-watt station. The mere 
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availability of a signal does not, therefore, mean that an 
additional service is present. The Commission’s conclusion 
logically follows that the radio service contemplated by 
Section 307 (b) does not mean merely “the availability of 
reception service to communities but also the availability 
of transmission facilities to such communities”. 

C. The Commission has never given sufficient considera¬ 
tion to Appellant’s contention regarding the comprehen¬ 
sion of FM radio service by Section 307 (b) to make pos¬ 
sible an appropriate review by this Court. 

The Commission insists (Brief 17-20) that Appellant’s 
argument in support of the consideration of FM facilities 
in giving effect to the equitable distribution mandate of 
Section 307 (b) “is wholly without merit and completely 
misconstrues” the Section as, allegedly, “the Commission 
pointed out in its Memorandum Opinion”. 

Appellant has already called attention to the fact that 
Section 307 (b) does not differentiate between various 
classes of radio service. Apparently the excuse for reading 
into the Section a limitation making it applicable to one 
class of service at a time is convenience of administration. 
However, the exact reason given in the Memorandum Opin¬ 
ion appears in Par. 7 thereof (Appx. 62): 

“7. In conclusion, the Commission is of the opinion 
that in allocating AM facilities between these communi¬ 
ties, the weight which should be given to existing FM 
facilities is not sufficient to cause a result different 
from that arrived at in its Decision. . . . Upon a re¬ 
view of the respective facilities available to these two 
communities, and having in mind that AM receivers 
are presently in much wider distribution than FM re¬ 
ceivers, we believe that Easton Publishing has ad¬ 
vanced no sufficient reason for rehearing of this pro¬ 
ceeding, . . . (Emphasis supplied.) 

There is nothing which could conceivably be termed a 
“finding” regarding FM receivers or any other phase of 
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FM radio service. If the Commission have information 
upon which its conclusion might be based it is important 
that this Court as well as the Appellant be advised. Cer¬ 
tainly there are no facts, in the form of findings or other¬ 
wise, to support the conclusion. 3 

Inasmuch as the Commission seems, though vaguely, to 
have considered FM facilities in arriving at its conclusion • 
in the Memorandum Opinion, it may be that the argument 
now being advanced against the necessity for considering j 
FM facilities in deciding AM applications is no more than a 
makeweight. ; 

i 

D. Section 307 (b) requires that the elements of power 
and hours of operation shall be given effect in order to 
bring about an equitable distribution of radio service. 

Both the Commission (Brief 20-24) and the Intervener 
(Brief 16-19) complain of Appellant’s use of the so-called 
unit-quota system of the old Davis Amendment in order to 
show the inequality of the distribution effected by the Com¬ 
mission in this case. However, neither the Commission nor j 
the Intervener offers any substitute method whereby power 

3 It is possible, of course, that the Commission’s conclusion is 
based upon a presumption rather than on facts susceptible of find¬ 
ings. If there were insufficient facts of record, and the Commis¬ 
sion considered them to be available, it could have set aside its 
Decision, reopened the record, and ordered a further hearing. It 
followed this procedure recently in In re Applications of Scripps- 

Howard Radio, Inc., Docket No. 6971, et al., B-309,-F. C. C. 

-, where petitions had been filed for rehearing against the grant 

of the application of WLAP, Lexington, Kentucky, approximately I 
seven months previously. In its Order adopted October 20, 1948, 
the Commission stated that ‘ * the record in this proceeding does not 
contain sufficient evidence of the areas and populations proposed to 
be served by the applicants herein, the other services available to 
such areas and populations, and the interference problems involved, 
which the Commission can consider in making a determination, and 
that the record should, therefore, be reopened to receive such evi¬ 
dence”. 
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and hours of operation may be given effect. Appellant 
holds no brief for the unit-quota system or for any other 
specific system but it does insist that recognition must be 
given to the mandate of Section 307 (b) regarding power 
and hours of operation in effecting an equitable distribution 
of radio service. 

It might be that, in the light of the present advancement 
of the art of broadcasting as compared with that which 
existed at the time Section 307 (b) was enacted, and also in 
the light of the Commission’s experience, some change 
should be made in the requirement regarding the equitable 
distribution of radio service. However, any such change 
must be made by Congress ; it may not be made by the Com¬ 
mission. As stated by the Supreme Court in Federal Com¬ 
munications Commission v. Pottsville Broadcasting Com¬ 
pany, 309 U. S. 134, 146, 84 L. ed. 656, 663: “Congress 
which creates and sustains these agencies must be trusted 
to correct whatever defects experience may reveal.” 

Certainly, if this Court is to review the Commission’s 
alleged equitable distribution of radio service in this case 
there must be unambiguous findings as to the elements of 
power and hours as set forth in the statute, and it must 
appear that the Commission gave effect to those elements. 
In the absence of such a disclosure it is impossible for this 
Court to determine whether or not the Commission acted 
arbitrarily and capriciously in denying Appellant’s appli¬ 
cation under the guise of complying with the provisions of 
Section 307 (b). 

E. The grant to the Valley Broadcasting Corporation 
(WAEB) was included by Appellant to show the Commis¬ 
sion’s continuing arbitrary attitude. 

The Commission (Brief 15-16) and the Intervener (Brief 
24) object to the action of Appellant (Brief 25) in including 
AM Station WAEB among those charged to Allentown. 
This station resulted from a grant proposed by the Com¬ 
mission prior to the Commission’s Memorandum Opinion 
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and Final Order herein hut was actually made thereafter. 
Therefore, Station WAEB could not have been considered 
as a fact at the time the Commission finally disposed of 
the instant proceeding, and Appellant does not allege as 
error the Commission’s failure to consider that station. 

The reason that Appellant now includes Station WAEB. 
is to show the continuing attitude of the Commission in 
favoring the Allentown community to the prejudice of the 
Easton community. Entirely apart from WAEB Appellant 
has demonstrated that the consideration of all radio facili¬ 
ties assigned to the Allentown community as compared, 
with those assigned to the Easton community discloses a 
highly inequitable distribution as between the two. The 
addition of Station WAEB serves merely to accentuate ; 
that condition. 

Of course, if this case should be reversed and remanded \ 
to the Commission the latter would, in accordance with the 
decision of the Supreme Court in the Pottsville case, supra, 
be required again to decide between Appellant’s and Inter¬ 
vener’s applications in the light of the statutory criterion 
as applied under the circumstances then existing. 

In the PottsviUe case this Court issued a writ of man- 1 
damus requiring the Commission (1) to set aside its Order ! 
designating the Pottsville application for hearing on a com- 1 
parative basis with two other subsequently filed and heard 
conflicting applications and (2) to hear and reconsider the 
Pottsville application on the basis of the record as orig¬ 
inally made. The Commission contended that it was free 
to inject circumstances which had subsequently occurred. 
The Supreme Court agreed and held that, after this Court 
had performed its function on review, the Commission was 
free again to enforce the “legislative policy committed to 
its charge”. Specifically, the Court stated (309 U. S. 145, 

84 L. ed. 663): 

“. . . The Court of Appeals laid bare that error, 
and, in compelling obedience to its correction, ex¬ 
hausted the only power which Congress gave it. At 


10 


this point the Commission was again charged with the 
duty of judging the application in the light of ‘ public 
convenience, interest, or necessity .’ . . (Emphasis 
supplied.) 

Therefore, it does not seem improper to call attention to 
the Commission’s continuing prejudicial attitude toward 
Easton and to the circumstances as they apparently will 
exist if this Court should determine that the Commission 
acted arbitrarily in applying the provisions of Section 307 
(b) to the facts of this case. 

Respectfully submitted, 

Eliot C. Lovett 
Attorney for Appellant 
729 Fifteenth Street, N. W. 

Washington 5, D. C. 


November 15, 1948 




